S. HrG. 109-1007

THE IMPACT OF CERTAIN GOVERNMENTAL
CONTRACTOR  LIABILITY PROPOSALS ON
ENVIRONMENTAL LAWS

HEARING

SUBCOMMITTEE ON
SUPERFUND AND WASTE MANAGEMENT
COMMITTEE ON
ENVIRONMENT AND PUBLIC WORKS

UNITED STATES SENATE
ONE HUNDRED NINTH CONGRESS

FIRST SESSION

NOVEMBER 8, 2005

Printed for the use of the Committee on Environment and Public Works

&R

U.S. GOVERNMENT PRINTING OFFICE
39-522 PDF WASHINGTON : 2008

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS

ONE HUNDRED NINTH CONGRESS

FIRST SESSION

JAMES M. INHOFE, Oklahoma, Chairman

JOHN W. WARNER, Virginia JAMES M. JEFFORDS, Vermont
CHRISTOPHER S. BOND, Missouri MAX BAUCUS, Montana

GEORGE V. VOINOVICH, Ohio JOSEPH I. LIEBERMAN, Connecticut
LINCOLN CHAFEE, Rhode Island BARBARA BOXER, California

LISA MURKOWSKI, Alaska THOMAS R. CARPER, Delaware

JOHN THUNE, South Dakota HILLARY RODHAM CLINTON, New York
JIM DEMINT, South Carolina FRANK R. LAUTENBERG, New Jersey
JOHNNY ISAKSON, Georgia BARACK OBAMA, Illinois

DAVID VITTER, Louisiana

ANDREW WHEELER, Majority Staff Director
KEN CONNOLLY, Minority Staff Director

SUBCOMMITTEE ON SUPERFUND AND WASTE MANAGEMENT

JOHN THUNE, South Dakota Chairman

JOHN W. WARNER, Virginia BARBARA BOXER, California
CHRISTOPHER S. BOND, Missouri MAX BAUCUS, Montana
JOHNNY ISAKSON, Georgia FRANK R. LAUTENBERG, New Jersey

1)



CONTENTS

NOVEMBER 8, 2005
OPENING STATEMENTS

Boxer, Hon. Barbara, U.S. Senator from the State of California ........................
Clinton, Hon. Hillary Rodham, U.S. Senator from the State of New York ........
Inhofe, Hon. James M., U.S. Senator from the State of Oklahoma, prepared

statement ...
Jeffords, Hon. James M., U.S. Senator from the State of Vermon
Thune, Hon. John., U.S. Senator from the State of South Dakota ....

Vitter, Hon. David, U.S. Senator from the State of Louisiana ............ccccccuuuee....
WITNESSES
Becker, Paul, president, Willis North American Construction Practice .............
Prepared statement ...........cccooocciiiieiiiiicie e e
Responses to additional questions from:
Senator Jeffords ...
Feigin, Michael, executive vice president, Bovis Lend Lease Holdings, Inc .......
Prepared Statement ...........cocceeiiiiiiiiiieieeee e
Responses to additional questions from:
SeNAtor BOXET .....ccccciiiiciiiieiieeecee et e e et e e e naeeeaes
Senator Jeffords .........cccoveeeeiiieeinieennnns
King, Craig S., Government contracts attorney
Prepared statement ...........cccoocciiieiiiieciiieecee e e
Responses to additional questions from:
Senator BOXET .......cociiiiiiiiiiiiiieeectceee s
Senator Jeffords ....
Senator THUNE .......cccoeeeiuiiiiiiiecccee et e etae e e eare e e eaaaeeaes

Perkins, Warren, vice president, Risk Management, BOH Brothers Construc-

F10N COMPANY ..eiieiiiieeiiieeciieeeeteeeeeteeeereeestee e e aeeeearaeessraeessssaeeesseeesssseeesssseennes

Prepared Statement ...........ccoceeviiiiiiiiieiee e
Responses to additional questions from:

Senator BOXET ......c.coiiiiiiiiiiiiieie e

Senator Jeffords ........cuiiiiiiiiiiiee e

Riley, Don T., Major General, Director of Civil Works, United States Army

Corps of ENGINEETS .....oooeciiiiieiiiieeiieeeetiee et erteeeire e e te e e e steeesraee s aaeeesssaeennnnes

Prepared statement
Responses to additional questions from:

Senator BOXET ......c.coiiiiiiiiiiiiieie e

Senator Jeffords .......cceeiiiiiiiiieie e

Schooner, Steven L., co-director, government procurement law program,

George Washington University Law School ...........ccccoeovviieeciiiieiiiiieciee e

Prepared Statement ...........coccieiiiiiiiiiieieeee e
Responses to additional questions from:

Senator Jeffords ..o

Senator Thune

Shufro, Joel, executive director, New York Committee for Occupational Safety

and Health ..o

Prepared Statement ...........cooceeviiiiieiiiiieee e
Responses to additional questions from:

Senator BOXET ......ccooiiiiiiiiiiiieie e

Senator Jeffords ....

Senator THUNe .......coccoiiiiiiiii e

Page



v

Wright, Beverly, Ph.D, director, Deep South Center for Environmental Justice
and co-chair, National Black Environmental Justice Network ...........ccc.........
Prepared statement ...........ccoooviiiieiiiiiiiii e
Responses to additional questions from:
SeNAator BOXET ....ooccciiiieiiiiceiie ettt e
Senator Jeffords ....
Senator Thune ...
Zelenka, Anthony, president, Bertucci Contracting Corporation ..
Prepared statement ..........ccccooeeiiiiiiiiiniiiie e
Response to additional question from:
SeNAator BOXET ....ooociiiiieiiiiceiieeceee ettt et aaee e
Senator Jeffords ...

ADDITIONAL MATERIAL

Article, The Associated Press: Hundreds Sue Over Health Effects of World
Trade Center CIEAN-UP .......ccccecveeeriieeeiirieeeireeesiteeeerreeesreeeesreeeesereeeseseeessseeanns
Statements:
American Road and Transportation Builders Association ...........cccceeeeeneen.
American Society of Civil ENgineers .........ccccceevvviieeciiieciieeecieeeeeee e e

99

97
98



THE IMPACT OF CERTAIN GOVERNMENTAL
CONTRACTOR LIABILITY PROPOSALS ON
ENVIRONMENTAL LAWS

TUESDAY, NOVEMBER 8, 2005

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON SUPERFUND AND WASTE MANAGEMENT,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:30 p.m. in room
406, Senate Dirksen Building, Hon. John Thune (chairman of the
subcommittee) presiding.

Present: Senators Thune, Vitter, Jeffords, Boxer, Clinton.

Senator THUNE. Today’s hearing will come to order.

OPENING STATEMENT OF HON. JOHN THUNE, U.S. SENATOR
FROM THE STATE OF SOUTH DAKOTA

Senator THUNE. We will allow the distinguished Senator from
Vermont to make his statement in just a minute, but I want to say
good afternoon and thank you to all of you for coming. We are here
this afternoon to hear testimony from the U.S. Army Corps of Engi-
neers and various other individuals regarding disaster cleanup ef-
forts that are currently underway in the Gulf Coast region.

Because we have a full hearing today, I will keep my opening re-
marks brief. As many of you know, roughly 4 weeks following the
tremendous destruction that Hurricane Katrina caused the Gulf
Coast region, I introduced legislation that seeks to assist in the
cleanup and recovery of the most destructive natural disaster in
our Nation’s history.

Just as our Nation witnessed during the September 11th ter-
rorist attacks, private contractors have stepped forward in the Gulf
region to support the Federal Government in providing the re-
sources that are necessary to assist in the recovery of both persons
and property dislocated by Hurricane Katrina, to demolish, remove,
repair and reconstruct both structures and utilities damaged by the
hurricane and to cleanup property polluted by that hurricane and
to remove vast amounts of debris, and finally, to de-water flooded
areas.

However, because of the ongoing multi-billion dollar class action
cases filed against the contractors who assisted the Government in
the cleanup of the World Trade Center, I have concerns that other
major disaster cleanups, including Hurricane Katrina, may be sty-
mied due to the potential for future lawsuits being brought against
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contractors who carry out major disaster cleanups on behalf of the
Government.

Just last week, New Orleans’ Mayor Nagin testified before the
full committee about the destruction the storm had caused. In his
testimony, the Mayor noted: “This storm forced hundreds of thou-
sands of people to flee, flooded thousands of homes and decimated
many lives. The damage to homes, schools, businesses, hospitals,
roads, water plants, communications facilities and electrical power
infrastructure was unprecedented. The economic and social fabric
of the area was damaged in its entirety.”

Because large-scale disaster recovery in the Gulf Coast region
doesn’t occur in a vacuum, I strongly believe that Congress should
provide private contractors with a measurable level of liability pro-
tections due to the nature of the work they do and helping the Gov-
ernment restore the basic services the public expects and deserves.
Contrary to some claims, my legislation, which is co-sponsored by
eight Senators, including Senator Vitter and Senator Lott, does not
weaken existing environmental protections; nor does it grant con-
tractors protection from Federal, State or local enforcement actions.
It does not limit any Agency’s authority or discretion to take what-
ever steps it may deem necessary to ensure full compliance with
its rules or regulations or to punish non-compliance. Nor would the
bill relax any duty or obligation that any employer owes to its em-
ployees. The bill would leave contractors fully accountable for any
failure to protect the safety or health of their employees.

Last but not least, the Gulf Coast Recovery Act would not in any
way limit any contractor’s liability for recklessness or willful mis-
conduct. There would be no limits on any punitive, non-economic
or other damages otherwise recoverable for such recklessness or
misconduct. Simply put, my bill would provide private disaster con-
tractors a limited measure of protection comparable to but less
than the protection that Federal officials enjoy when exercising
their discretion.

[The prepared statement of Senator Thune follows:]

STATEMENT HON. JOHN THUNE, U.S. SENATOR FROM THE STATE OF SOUTH DAKOTA

Today’s hearing will come to order. Good afternoon and thank you all for coming.
We are here this afternoon to hear testimony from the U.S. Army Corps of Engi-
neers and various other individuals regarding disaster cleanup efforts that are cur-
rently underway in the Gulf Coast Region. Because we have a full hearing today,
I will keep my opening remarks brief.

As many of you know, roughly 4 weeks following the tremendous destruction that
Hurricane Katrina caused the Gulf Coast Region,! I introduced legislation that
seeks to assist in the cleanup and recovery of the most destructive natural disaster
in our Nation’s history.

Just as our Nation witnessed during the September 11th terrorist attacks, private
contractors have stepped forward in the Gulf Coast Region to assist the Federal
Government in providing the resources necessary to assist in the recovery of both
persons and property dislocated by Hurricane Katrina, to demolish, remove, repair
and reconstruct both structures and utilities damaged by that hurricane, to cleanup
property polluted by that hurricane, to remove vast amounts of debris, and to
dewater flooded areas.

However, because of the on-going multi-billion dollar class action cases filed
against the contractors who assisted the Government in the cleanup of the World

1The Corps of Engineers Estimates Katrina left 80 million cubic yards of debris that could
take over a year to cleanup. In comparison, Hurricane Andrew left 17 million cubic yards of
debris when it struck in 1992.
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Trade Center, I have concerns that other major disaster cleanups (including Hurri-
cane Katrina) may be stymied due to the potential for future lawsuits being brought
against contractors who carry out major disaster cleanups on behalf of the Govern-
ment.

Just last week, New Orleans Mayor Ray Nagin testified before the full Committee
about the destruction the storm caused. In his testimony, the mayor noted:

“This storm forced hundreds of thousands of people to flee, flooded thousands of
homes and decimated many lives. The damage to homes, schools, businesses, hos-
pitals, roads, water plants, communication facilities, and electrical power infrastruc-
ture was unprecedented and the economic and social fabric of the area was damaged
in its entirety.”

Because large-scale disaster recovery in the Gulf Coast Region doesn’t occur in a
vacuum, I strongly believe that Congress should provide private contractors with a
measurable level of liability protections due to the nature of the work they do in
helping the Government restore the basic services the public expects and deserves.

Contrary to some claims, my legislation, which is cosponsored by eight Senators
(including Senator Vitter and Senator Lott), does not weaken existing environ-
mental protections, nor does it grant contractors protection from Federal, State, or
local enforcement actions. It does not limit any Agency’s authority or discretion to
take whatever steps it may deem necessary to ensure full compliance with its rules
or regulations, or to punish noncompliance. Nor would the bill relax any duty or ob-
ligation that any employer owes to its employees. The bill would leave contractors
fully accountable for any failure to protect the safety or health of their employees.

Last but not least, the Gulf Coast Recovery Act would not in any way limit any
contractor’s liability for recklessness or willful misconduct. There would be no limits
on any punitive, non-economic or other damages otherwise recoverable for such
recklessness or misconduct.

Simply put, my bill would provide private disaster contractors a limited measure
of protection—comparable to but less than the protection that Federal officials enjoy
when exercising their discretion.

Before turning to our first panel, I would like to recognize Senator Boxer, the
ranking member of this subcommittee for her opening statement.

Before turning to our first panel, I would like to recognize Sen-
ator Jeffords for any statement he may have as the Ranking Mem-
ber of the full committee, then also I will turn to my colleague,
Senator Vitter. Senator Jeffords. Oh, I'm sorry, Senator Boxer

Senator BOXER. I am happy to wait.

Senator THUNE. Well, let’s go to Senator Jeffords as the Ranking
Member of the full committee, then we will come back.

Senator BOXER. Absolutely right. I will go after David.

OPENING STATEMENT OF HON. JAMES M. JEFFORDS, U.S.
SENATOR FROM THE STATE OF VERMONT

Senator JEFFORDS. Thank you for holding this oversight hearing
on Governmental Contractor Liability Proposals related to Hurri-
cane Katrina. I am greatly concerned for the people who have been
affected by our Nation’s largest natural disaster. I will do every-
thing in my power to help them get back on their feet.

As a Nation, our focus should be on rebuilding the Gulf Coast so
that residents can safely return to their homes and get on with
their lives. Last month, I joined the Democratic members of this
committee to introduce S. 1836, the Gulf Coast Infrastructure Re-
development and Recovery Act of 2005. This legislation would en-
sure a more coordinated rebuilding effort in the aftermath of Hurri-
cane Katrina. The bill will set up a Federal task force to coordinate
Katrina response efforts among the agencies. It establishes the Na-
tional Preparedness Grants and would work to fix the needless and
catastrophic problems we saw emerge in our Nation’s emergency
response plans.
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Our bill also establishes the National Levee Safety Program and
requires EPA to develop a comprehensive sampling plan for haz-
ardous substances that may threaten human health or the environ-
ment. Recent press reports indicate that the levees in New Orleans
may have failed because of faulty construction practices by Govern-
ment contractors. We must ensure that the rebuilding of the levees
in the Gulf Coast region is done by competent contractors who ad-
here to the law.

Any legislation that would limit the liability of contractors who
assist Federal or State Governments with relief and reconstruction
efforts in this region is a bad idea. Now, more than ever, our Gov-
ernment’s role should be to ensure that citizens are protected from
faulty cleanup efforts.

With all that is going on in their lives, the people in the Gulf
Coast should not have to worry about contaminated drinking
water, hazardous waste exposure, destruction of property, personal
injury or even death. These citizens have already suffered a tre-
mendous loss that will take many years to get over. To limit their
legal remedies at a time like this is unconscionable.

Simply put, we must not provide corporations with liability
shields and exempt them from environmental regulation at the ex-
pense of Gulf Coast residents. The rush to cleanup from Katrina
is not a rationale for allowing contractor negligence. Given the
same Katrina contractors are greatly benefiting from no-bid con-
tracts, we should be extra vigilant to see that it is done right.
These contractors and corporations do not deserve special treat-
ment at the expense of those who have lost their family members
and homes and jobs.

Thank you, Mr. Chairman.

[The prepared statement of Senator Jeffords follows:]

STATEMENT OF HON. JAMES M. JEFFORDS, U.S. SENATOR FROM THE
STATE OF VERMONT

Mr. Chairman, thank you for holding this oversight hearing on Governmental
Contractor Liability Proposals related to Hurricane Katrina.

I am greatly concerned for the people who have been affected by our Nation’s larg-
est natural disaster, and I will do everything in my power to help them get back
on their feet. As a Nation, our focus should be on rebuilding the Gulf Coast so that
residents can safely return to their homes and get on with their lives.

Last month, I joined with Democratic members of this committee to introduce S.
1836, the “Gulf Coast Infrastructure Redevelopment and Recovery Act of 2005.” This
legislation would ensure a more coordinated rebuilding effort in the aftermath of
Hurricane Katrina. The bill sets up a Federal task force to coordinate Katrina re-
sponse efforts among agencies. It establishes National Preparedness Grants, and
would work to fix the needless and catastrophic problems we saw emerge in our Na-
tion’s emergency response plans. Our bill also establishes a National Levee Safety
Program, and requires the EPA to develop a comprehensive sampling plan for haz-
ardous substances that may threaten human health or the environment.

Recent press reports indicate that the levees in New Orleans may have failed be-
cause of faulty construction practices by Government contractors. We must ensure
that the rebuilding of the levees, and the Gulf Coast Region, is done by competent
contractors who adhere to the law. Any legislation that would limit the liability of
contractors who assist Federal or State Governments with relief and construction
efforts in this region is a bad idea. Now more than ever, our Government’s role
should be to ensure that its citizens are protected from faulty cleanup efforts. With
all that is going on in their lives, the people of the Gulf Coast should not have to
worry about contaminated drinking water, hazardous waste exposure, destruction of
property, personal injury or even death. These citizens have already suffered a tre-
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mendous loss that will take many years to get over. To limit their legal remedies
at a time like this is unconscionable.

Simply put, we must not provide corporations with liability shields and exemption
from environmental regulation at the expense of the Gulf Coast residents. The rush
to cleanup from Katrina is not a rationale for allowing contractor negligence. Given
that some Katrina contractors are greatly benefiting from no-bid contracts, we
should be extra vigilant to see that it is done right. These contractors and corpora-
tions do not deserve special treatment at the expense of those who have lost their
family members, homes, and jobs.

Senator THUNE. Thank you, Senator Jeffords.
Senator Vitter.

OPENING STATEMENT OF HON. DAVID VITTER, U.S. SENATOR
FROM THE STATE OF LOUISIANA

Senator VITTER. Thank you, Mr. Chairman. I will submit my full
opening remarks for the record. I will be very brief summarizing
them here.

First of all, thank you for this hearing, and thank you for the leg-
islation. As you noted, I am a co-sponsor and I strongly support it.
I strongly support it for a real simple reason. I was on the ground
virtually every day in the immediate aftermath of Katrina. I saw
a lot of folks, including these contractors, at work. I realize that it
was very much an emergency situation. Extraordinary emergency
measures were being taken because people’s lives and property
were at risk of further destruction. There was just a flurry of activ-
ity to close the levee breaches at the 17th Street Canal, at the In-
dustrial Canal and other locations. That was very much emergency
activity.

We need to allow that to happen responsibly in true emergency
situations. I believe this bill does that.

It does not protect and shield when there are cases of reckless
or willful misconduct. So it clearly doesn’t do that. It does not apply
to new construction activity. It only applies to true emergency re-
pair activities.

So for instance, in the case of levee work in the New Orleans
area, it would apply to that emergency activity, plugging the
breaches that I described. It would not apply to new construction
activity, for instances, to raise the system to category 5 protection.
It is not a pass on Government regulations, environmental and
other mandates. It does not affect that in any way.

Finally, it is needed. This is not an academic discussion. We
know from true, recent experience after 9/11 that there could well
be a flurry of class action lawsuits to try to profit from the emer-
gency measures that needed to be taken, the very quick decisions
that needed to be made in a true emergency situation. So this is
not some theoretical discussion. We know from a similar situation
that it is a very real need.

So again, I thank you for the legislation. I very much thank you
for this hearing. I am proud to join you and many others, including
Senator Lott, again, from the disaster area, in pushing forward the
legislation. Thank you.

[The prepared statement of Senator Vitter follows:]
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STATEMENT OF HON. DAVID VITTER, U.S. SENATOR FROM THE STATE OF LOUISIANA

Good Afternoon. I would like to thank the subcommittee’s chairman, Senator
Thune, for inviting me to this hearing and for his leadership on this very important
issue. I would also like to thank all of the witnesses for agreeing to testify before
the subcommittee, especially those from Louisiana. I also look forward to hearing
from Major General Riley from the Army Corps of Engineers, and I hope that he
is able to assure me that the Corps is making a concerted effort to give preference
to local contractors.

In the past few months, the State of Louisiana has suffered record devastation
from two major hurricanes. Just over 2 months have passed since Hurricane
Katrina left an entire major metropolitan area evacuated, flooded and completely
closed for weeks. Only a few weeks later, Louisiana was struck by another major
storm, Hurricane Rita.

Contractors play a vital role in relief efforts following a natural disaster. The Fed-
eral Government relies on contractors to quickly address dangerous conditions that
threaten life and property, to restore basic public services, and to protect public
safety and health. The Army Corps of Engineers and FEMA have relied on contrac-
tors to pump water out of New Orleans and repair the breached levees, many of
which began work without a contract. Without the help of the private contractors,
the City of New Orleans would still be under water.

However, many contractors need assurances that if they aid in disaster recovery
efforts they will not be subject to the same class actions filed against those contrac-
tors who helped in the rescue, recovery, and cleanup at the World Trade Center fol-
lowing the September 11, 2001 terrorist attacks. The Gulf Coast region desperately
needs contractors to restore the 90,000 square miles damaged by Hurricane Katrina
and Hurricane Rita. The Federal Government simply lacks the resources and the
expertise needed to cleanup and restore the Gulf Coast region in an efficient and
effective manner.

Shortly after Hurricane Katrina made landfall in Louisiana, Senator Thune intro-
duced S. 1761, The Gulf Coast Recovery Act, to limit the liability that private con-
tractors face as they aid in rescue, recovery, cleanup, and reconstruction efforts in
the devastated regions. I am proud to say that I am an original co-sponsor of this
very important legislation. The Gulf Coast Recovery Act limits the tort liability of
those contractors who the Army Corps of Engineers deems necessary for recovery
efforts associated with Hurricane Katrina and other major disasters. It does not
apply to new construction. So, for example, a contractor charged with plugging the
breaches in the levees in New Orleans would be covered by the bill, whereas, a con-
tractor charged with building the levees to a Category-5 level of protection would

not.

The Gulf Coast Recovery Act does not limit any public agency’s authority to take
whatever steps it deems necessary to ensure full compliance with its rules or regula-
tions, or to punish noncompliance. Thus, contrary to the assertions made by many
of the bill’s opponents, the Gulf Coast Recovery Act does not relieve contractors from
their legal obligation to comply with environmental laws. If this bill is enacted, the
EPA and its state and local counterparts will retain their full enforcement powers
to bring an action against a contractor for noncompliance with rules and regula-
tions.

My interest in Government contracting post-Hurricane Katrina and Hurricane
Rita also goes to how the contracts are awarded. First, I am concerned with the
award of no-bid mega contracts. While I understand that emergency situations
sometimes call for faster action than the Federal Acquisition Regulation’s (FAR) full
and open competition process allows, I believe that it is in the best interests of the
parties involved, including the businesses and the people of the Gulf Coast States,
to use full and open competition for all but a very limited number of contracts. Cur-
rently, the Federal Acquisition Regulation requires full and open competition except
in specific instances. However, I believe that these exceptions should be narrowed
only for those activities related to relief and recovery from Hurricane Katrina and
Hurricane Rita. In an effort to address this concern, I introduced “The Hurricane
Katrina and Hurricane Rita Fairness in Contracting Act”, which limits the number
of exceptions to the Federal Acquisition Regulation’s full and open competition re-
quirement and it requires advance notice to Congress of any non-competitive con-
tracts.

Second, I am concerned that companies from Louisiana and other Gulf Coast
States are not being awarded recovery and reconstruction contracts. Although the
Stafford Act (42 U.S.C. §5150) contains local preference language, it only requires
that agencies give preference to local contractors “to the extent feasible and prac-
ticable”. I do not believe that the Stafford Act’s language is strong enough. There-
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fore, I am working with the Senate Small Business Committee to draft stronger
local preference language. Since the need for emergency action has for the most part
subsided, I encourage Federal agencies to make more of an effort to hire local con-
tractors.

The Gulf Coast region cannot achieve full economic recovery unless the businesses
located within that region are given the chance to play a leading role in the recovery
and reconstruction effort, and Senator Thune’s common sense legislation is an im-
portant part of that process.

Once again, I would like to thank Chairman Thune for inviting me to speak at
this hearing and for taking a leading role on this very important issue. I look for-
ward to hearing what each of the witnesses has to say.

Senator THUNE. Thank you, Senator Vitter, and thank you for
your leadership for the people that you represent who have been
victimized by this great disaster, and thank you for your direction
and guidance in helping us as we shape responses that are effective
and that help get that area back on its feet. Thank you for every-
thing that you are doing.

Senator Boxer.

OPENING STATEMENT OF HON. BARBARA BOXER, U.S.
SENATOR FROM THE STATE OF CALIFORNIA

Senator BOXER. Thank you so much.

I just want to pick up on something Senator Vitter said, that in
an emergency we need to waive these liabilities. The fact is this bill
talks about way beyond emergencies. It talks about repair, cleanup,
alteration, remediation, construction and the rest. So I do not agree
with Senator Vitter’s analysis of it, but I am sure if this bill gets
to markup we will have a chance to talk about that.

Mr. Chairman, as your Ranking Member, I want to publicly state
that I support very strongly your right to hold any hearing you
want, and I know you would do that if I was in the chair instead
of the Ranking Member. I just want to make sure that the record
is clear: that as your Ranking Member this was not a hearing that
I supported. I personally would prefer us to be looking at the ways
to help the victims of Katrina. Even though I think you believe
that this does help them, I think at the end of the day it hurts
them. I am going to go through my brief opening statement.

I think that this committee sometimes loses its charge. This is
the Environment Committee. A couple of weeks ago we had a hear-
ing on what I call the Oil Company Protection Act, which was a
way to give big oil the ability to get free land to build refineries.
Luckily, the committee stopped it in its tracks in a bipartisan vote.

I have to say in all honesty, I think today we are looking at what
I call the Halliburton Protection Act, not that it just applies to Hal-
liburton, but it does apply to some of these big contractors.

I think that for us, we should be on the side of the people that
get hurt directly, and that we shouldn’t be in a situation where we
are trying to make it more difficult for them to receive compensa-
tion. Government contractors should be held responsible for what
they do. It is as simple as that. Otherwise, the burden falls on the
victims, the injured workers, or those who live in the disaster-af-
fected region or Federal taxpayers, for that matter.

I think it is wrong, from a moral standpoint, if we are supposed
to talk about community and responsibility, this bill flies in the
face of that by eliminating the rights of victims. I think it sends
a subtle message, or not so subtle, to the contractors, well, do your
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best, because if you make a mistake, if you burn toxics, if you do
some other things, you know, you won’t be held responsible. I am
glad the Senator from New York came in here, because later I am
going to show you a picture from there, from the horrific experience
we had before.

I would ask unanimous consent to place in the record an article
that appeared November 4th in the Los Angeles Times talking
about the Katrina cough, where we see that mold and muck may
be causing respiratory illnesses in people who have returned home.
If I might get that into the record?

Senator THUNE. Without objection.

[The referenced information was not submitted at the time of
print.]

Senator BOXER. Thank you.

So I wish, as an Environment Committee, we were looking at
these victims and figuring out ways to help them and to work with
the contractors to help them do the best they can do and to give
them that sense of moral responsibility. I mean, what if a con-
tractor exposes children to contamination or sends workers into
water filled with waste and people get sick or die? Under S. 1761,
a bill, by the way, that is outside this committee’s jurisdiction as
I understand it, this should fall to Judiciary, the family is forced
to bear not only the emotional burden of the injury but also the fi-
nancial costs of caring for the injured.

It is not hypothetical, and as I say, I am glad that the Senator
from New York is here. Let’s look at the workers who have been
cleaning up and rebuilding the World Trade Center site. We have
a photograph, here they are. Sixty percent of all of them who par-
ticipated in a health monitoring program had at least one res-
piratory illness. Eighty-five percent of those workers continue to
have respiratory illness 4 years later. Only 21 percent of them had
appropriate respiratory protection while working at Ground Zero.
Only 21 percent of them.

Thank you. I think we remember those faces.

Now we have the Gulf Coast, and we have a bill that could let
Government contractors off the hook. The potential is there. The
areas hit by Hurricanes Katrina and Rita had 54 Superfund sites.
Mr. Chairman, I know you and I have a lot of work to do in making
sure we do proper oversight over those cleanups. As of the 1st of
November, EPA had not yet completed assessments at 38 sites in
the hurricane region. EPA has collected 680,000 household haz-
ardous waste or orphaned containers. Eight million gallons of oil
was spilled.

Now, these facts are not the fault of the Government contractors,
not one bit. If they are going to decide that they want to work and
get paid for their work, they have to follow the rules to protect peo-
ple, once they get involved in a cleanup. The people in New Orle-
ans have suffered enough. Virtually eliminating their right to get
compensation from negligent contractors only compounds their suf-
fering. To me, the most important thing is it sends a terrible signal
to the contractors: don’t worry about it, because you know, you are
off the hook.”

One of the reasons we have the safest products in the world, Mr.
Chairman, and I can prove this, chapter and verse, is because we
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don’t let people off the hook when they endanger lives. It isn’t just
the narrow meaning of reckless endangerment and negligence. We
are talking about the way you approach a job, and I think higher
of our contractors, I think more of them than they should have this
get out of jail free pass.

It isn’t right. It sends a wrong signal, and I am disappointed that
we are moving forward with this. Mr. Chairman, again, it is your
full right, and it is my full right to disagree. At the end of the day,
you have the votes, you get a bill out, at the end of the day you
don’t, you don’t get a bill out.

I did want to say today that I have very strong feelings against
this bill. I don’t think it is what we should be doing in the Environ-
ment Committee. This isn’t how it can be more gentle to the con-
tractors committee. It really isn’t. It is how we can help the vic-
tims, that is really what we need to do, how we can help them and
protect them from environmental damage.

Thank you very much.

Senator THUNE. Thank you, Senator Boxer. Senator Clinton has
joinegl) us as well. Senator Clinton, do you have an opening state-
ment?

OPENING STATEMENT OF HON. HILLARY RODHAM CLINTON,
U.S. SENATOR FROM THE STATE OF NEW YORK

Senator CLINTON. Yes, thank you, Mr. Chairman. I appreciate
your raising this issue, because it is a vitally important topic. I
want to thank the witnesses for coming here today to testify, par-
ticularly those who have come from the Gulf Coast, given the cir-
cumstances that they are facing.

Mr. Zelenka and Mr. Perkins are from New Orleans, rep-
resenting companies that have been heavily involved in the re-
sponse and recovery efforts since Katrina hit. Dr. Wright is also
from New Orleans and working to ensure that the recovery and re-
building is done in a safe and fair manner for all residents along
the Gulf Coast. I really appreciate what you are trying to do under
very difficult circumstances.

As my colleague, Senator Boxer, said, we have some of the same
kinds of challenges after 9/11. We know that there are many, many
difficult issues that have to be sorted out. I appreciate and welcome
Joel Shufro of the New York Committee on Occupational Safety
and Health for being here. NYCOSH is an outstanding and well-
respected organization that I have worked with closely on a num-
ber of 9/11 issues.

I also appreciate very much Michael Feigin from Bovis Lend
Lease Holdings being here. Bovis was one of the four contractors
that got the contracts for the cleanup on Ground Zero. They each
did a quadrant, they came in ahead of time and below budget. They
did a really superb job.

I think we all share common goals about how we face these dis-
asters, whether man-made in the case of New York or natural in
the case of the Gulf Coast. How we respond and how we respond
in an effective, cost-effective manner. When disaster hits, we obvi-
ously turn to those who know how to do the job, contractors and
experienced employees.
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We do expect that the contractors who are called upon will com-
ply with Environmental and Occupational Safety laws and take
precautions to protect their employees. We expect that employees
who are injured or who develop medical problems as a result of
their recovery work should receive the care and compensation they
deserve.

Now, these are familiar problems, and there are lessons that can
be learned from what happened on September 11th and in the
months following. Unfortunately, with all due respect, Mr. Chair-
man, I think S. 1761 ignores and mis-applies the lessons of Sep-
tember 11th.

When the World Trade Centers and the surrounding buildings
collapsed, it created an unprecedented demolition and cleanup chal-
lenge. Literally, there were workers who were in mid-town or up-
town or Brooklyn who dropped what they were doing at the con-
struction sites they were working on and brought their equipment
and were there by that evening ready to help. We really tried to
set up a system that would be effective but also fair to everyone
involved.

I have been outspoken in my criticism of the Federal Govern-
ment response, particularly in the first days after September 11th.
We did have a lot of workers on the pile who didn’t have adequate
equipment for personal protection.

We know from an EPA IG report that there was interference
from the highest levels of our Government, with EPA communica-
tions about the pollution hazards in lower Manhattan. That af-
fected both the employers and the employees who were there at
Ground Zero. It obviously affected more directly the people who
were digging through the rubble and spending 16, 18 hour days on
the pile. We now are living with the consequences that we have a
lot of people who have chronic illnesses.

Now, the Centers for Disease Control issued a study last Sep-
tember that found that the 3 days following September 11th when
exposure was greatest and therefore the danger most acute, only
21 percent of the study’s participants reported using respirators.
For some, those were not available. For others, they were so anx-
ious to work that they just plunged ahead and didn’t want to have
the discomfort, in their opinion. There was a lot of confusion at the
site about what kind of personal protection should have been avail-
able to them.

The bottom line is that we have large numbers of participants
who were at Ground Zero with persistent respiratory problems. The
findings that we have is information collected by the Mt. Sinai’s
World Trade Center Worker and Volunteer Medical Screening Pro-
gram. We have documented these health problems and we know
that we can learn from this.

The lesson is not that we need to provide unprecedented and
sweeping liability waivers. I understand why any contractor faced
with the challenge of responding to these disasters obviously wants
financial protection. There are other ways we can try to provide
that. We need to be sure that our Government agencies do a better
job advising contractors and workers about the hazards they face.

We need to establish a system to track the health of first re-
sponders, something Senator Voinovich and I have worked closely
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on. We actually have a bill to provide Stafford Act authority to do
this in disaster areas, and to follow up on the medical needs.

What we did in New York was to have a captive fund. As you
will hear in the testimony from Bovis, they couldn’t get insurance.
Nobody would write a policy for them, because we didn’t know
what the liabilities would be.

I think that we need to come up with a more comprehensive solu-
tion, because otherwise, if we don’t plan ahead, the Government is
going to pick up the cost, as we have found we are trying to do
with all of these injured workers. We are going to have to continue
to provide some kind of care and compensation and we want to do
it in a way that doesn’t unduly burden the contractors, but also
doesn’t throw out the window everything we have learned.

So I think, Mr. Chairman, that your legislation in my view is not
the answer but the problem you have identified is a real problem.
So we need to figure out how we can address it together.

[The prepared statement of Senator Clinton follows:]

STATEMENT OF HON. HILLARY RODHAM CLINTON, U.S. SENATOR FROM THE
STATE OF NEW YORK

Thank you, Mr. Chairman. This is a vitally important topic, and I appreciate the
opportunity to discuss it here today.

I want to thank all of our witnesses for coming to testify.

Many of you have come a long way. I particularly want to thank the witnesses
who came from the Gulf Coast.

Mr. Zelenka and Mr. Perkins are from New Orleans representing companies that
have been heavily involved in the response and recovery efforts since Katrina hit.
Dr. Wright is also from New Orleans, and is working to ensure that recovery and
rebuilding are done in a safe and fair manner for all residents of the Gulf Coast
regions.

I thank all of you for the work that you have done and are continuing to do under
extremely trying personal and professional circumstances.

I also particularly want to welcome Joel Shufro of the New York Committee on
Occupational Safety and Health for being here to testify. NYCOSH is an out-
standing and well-respected organization that I have worked with closely on a num-
ber of 9/11 issues.

I think that we all share common goals.

When disaster hits, we want our Government to respond.

Our Government’s response has to rely on contractors and their employees.

We also expect that in doing response work, contractors will comply with environ-
niental and occupational safety laws and will take precautions to protect their em-
ployees.

We expect that employees who are injured or who develop medical problems as
3 result of their recovery work should receive the care and compensation that they

eserve.

I think probably everyone here can agree on those goals.

These are familiar problems to me, as we encountered them in the aftermath of
September 11 in New York City.

There are lessons learned from September 11 that should be applied in the Gulf.

Unfortunately, S. 1761 ignores and misapplies the lessons of September 11.

When the World Trade Center collapsed, it created an unprecedented demolition
and cleanup challenge.

Contractors and their employees responded swiftly, and worked tirelessly under
difficult and dangerous conditions to remove debris from Ground Zero.

Now, I have been outspoken in my criticism of the Government response—particu-
larly in the first days after September 11.

An August, 2003 EPA Inspector General Report concluded that the White House
interfered with EPA communications about air pollution hazards in Lower Manhat-
tan.

I said it then, and I will say it again now: that is unacceptable.

It is possible that the Government’s missteps contributed to the fact that proper
precautions were not taken as much as they should have been.
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A Centers for Disease Control study issued last September found that in the three
days after September 11, when exposure was greatest, only 21 percent of the study’s
participants reported using respirators.

The CDC study also found that half of the study’s participants had new and per-
sistent respiratory problems and more than half had persistent psychological symp-
toms.

These findings are reinforced by information collected by Mt. Sinai’s World Trade
Center Worker and Volunteer Medical Screening Program. Dr. Steven Levin, who
is the co-director of that program, has documented continuing health problems
ﬂmong first responders, contractor employees, and others who worked in lower Man-

attan.

There are lessons to be learned from all this.

The lesson is not that we need to provide unprecedented and sweeping liability
waivers for contractors.

Instead, there are other lessons from September 11 that we need to apply.

We need to be sure that our Government agencies—EPA and OSHA—do a better
job advising contractors and workers about the hazards they face.

We need to establish a system to track the health of first responders and recovery
workers—this is something Senator Voinovich and I have worked closely together
on since September 11. We have a bill to provide Stafford Act authority to do this
in disaster areas, and we need to pass that legislation.

We need to attend to the medical needs of those who develop health problems.
I am fighting now to prevent the Administration from reneging on their pledge to
provide $125 million for workers compensation and medical expenses of 9/11 first
responders.

I am sympathetic to the challenges that contractors face in getting liability insur-
ance. That’s something we went through in New York.

To the extent that contractors cannot obtain the liability insurance that they need
to do the work, then Congress should consider stepping in.

As Mr. Neigin points out, this is what we did in New York when the Ground Zero
contractors were unable to purchase liability insurance in New York City.

It’s not clear to me from reviewing the testimony whether that type of program
is necessary for the Gulf Coast effort.

Along with better monitoring and help for workers, that’s a proposal that we
ought to consider, rather than the approach in S. 1761.

Senator THUNE. Thank you, Senator Clinton.

We have a vote going on right now, Senator Boxer went to vote,
and she will return. I think what we will try and do is continue
to move forward with the hearing. Our first witness today is Gen-
eral Riley, with the Army Corps of Engineers. General, it is good
to have you, and we welcome your participation today and look for-
ward to an update about how the contracting process is going down
in the Gulf Region.

General Riley, please proceed with your testimony.

STATEMENT OF MAJOR GENERAL DON T. RILEY, DIRECTOR
OF CIVIL WORKS, UNITED STATES ARMY CORPS OF ENGI-
NEERS

General RILEY. Thank you, Mr. Chairman and members of the
subcommittee.

I am Major General Don Riley, Director of Civil Works, Army
Corps of Engineers. Thank you for inviting me to testify today.

Under the National Response Plan, the Corps has been assigned
Emergency Support Function 3, public works and engineering.
Under this ESF-3, the Corps assumes the lead in the procurement
of water and ice, provision of temporary power, installation of tem-
porary roofing and removal of debris. Prior to emergencies, under
the 6-year old advance contracting initiative, or ACI program, we
competitively award contracts for future use. We used our ACI con-
tracts to support our response to the recent hurricanes.
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During the emergency, the FAR allowed us to shorten the stand-
ard time period of award. For example, we awarded the contract
to unwater New Orleans under the urgency exception to the Com-
petition in Contracting Act. In our other response missions, the
Corps considered and used the entire suite of available contracting
options authorized under the FAR, including verbal and letter con-
tracts.

Using these methods, the Corps found available local contractors
and procured such critical items as sand bags to be used to stop
the flow of water into New Orleans. Additionally, we made use of
an existing Naval facilities contract to assist in the un-watering of
the city. In addition, the Corps awarded debris and roofing con-
tracts in excess of those contracts pre-placed under the ACI pro-
gram.

Also, within 2 days of the storm, I directed our internal review
staff to team with the Defense Contracting Auditing Agency and
the Army’s Criminal Investigation Division and deploy to the area
of operations. Their mission, which is still ongoing, is to provide
oversight of the operation, to include looking for instances of fraud,
waste and abuse and to review contracts.

We are now working to return to standard procurement oper-
ations. We are advertising our requirements for longer periods than
we did under the urgent situation. We are attempting to give pro-
spective contractors as much time as possible to prepare their pro-
posals, and we are using the non-emergency provisions of the FAR
to the maximum extent possible.

Additionally, the Corps has made extensive use of standard au-
thorities granted to us under the various small business set-aside
programs, especially 8(a) firms. We have also held and will con-
tinue to hold 8(a) competitions.

When we have awarded contracts to large businesses, we encour-
age the use of local business subcontractors. For these contracts,
we have instituted goals for small business subcontracting and re-
porting. Contractors report their subcontracting efforts to us week-
ly for the first 90 days and monthly thereafter instead of every 6
months, which is the typical reporting requirement.

To help disaster-stricken communities, we have also inserted
clauses citing our preference for use of local subcontractors.

Mr. Chairman, thank you again for the opportunity to testify and
I would be happy to answer any questions.

Senator THUNE. Thank you, General.

Let me just ask this question. From your testimony today, would
it be accurate to say that the Corps of Engineers would be unable
to address major disaster cleanups without assistance from the pri-
vate sector?

General RILEY. Yes, Mr. Chairman, it sure would. We don’t do
anything alone. We contract 99 percent of our construction and
over 50 percent of our architectural and engineering work is con-
tracted. So we see ourselves as just being a piece of this partner-
ship with the local community and private contracting firms.

Senator THUNE. Do your contracts, when you do a contract with
these private firms, do your contracts require that the contractors
who perform on those comply with environmental, labor, safety
laws, existing laws?
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General RILEY. Yes, sir. We comply with all the appropriate laws
and all permitting requirements, and require the contractor to do
that as well.

Senator THUNE. What would be the risk of not expeditiously ad-
dressing the aftermath of major disasters? If you were to follow
your normal procedures and the FAR and everything else, when it
comes to issuing contracts, would you sort of explain why it is you
do things the way you do?

General RILEY. Mr. Chairman, there are emergency provisions
under the FAR which we used quite substantially in the early days
of this disaster, in addition to the ACI contract program. The dan-
ger, of course, is it is an emergency and we need to get contractors
out there quickly. One contractor that you have on the next panel,
we made a phone call to and he moved on a verbal order and then
we followed that up with a letter contract and then we continued
to refine the specifications and processes after that.

That is all allowable within the FAR, but that is both a risk to
the Government and to the contractor when you move in an emer-
gency situation like that.

Senator THUNE. Based on your experience, was the situation
with Katrina different than other Federal procurement you have
undertaken, and if so, what were some of those differences?

General RILEY. Mr. Chairman, I think that the major difference
was just simply in the magnitude of the problem. It was an unprec-
edented disaster, huge destruction to personnel and property from
100 miles from Grand Isle to the Gulf Coast. So it was different
in that sense, although we followed all the appropriate laws and
the emergency authorities that we have as well as that the Govern-
ment has.

For instance, in the case of NEPA, the National Environmental
Policy Act, there were authorities that reside with the oversight of
CEQ, the Council of Environmental Quality in the White House,
and they issued some emergency procedures under NEPA. It was
all allowable within the law.

Senator THUNE. But this one, in terms of the magnitude, obvi-
ously very different than any previous disaster you have dealt
with. In terms of the contracting process, fairly similar in using
and exercising these emergency powers that you have, at which
time you can go out and just, if you have to, find somebody who
can do the job, get them in there on the job immediately. Not doing
that, I assume, of course means that you run great risk to the peo-
ple who are involved.

General RILEY. That is correct. The risk is, if you don’t act quick-
ly there is a severe health and safety problem, if you don’t get the
ice and water there quickly or if you don’t get the flood waters
stopped quickly, or if you don’t get a roof on a house quickly, you
dramatically increase the cost to FEMA in the long run if you don’t
act quickly.

Senator THUNE. Have you worked closely with the other agencies
in this particular disaster and FEMA and others, their relationship
and so forth as it has unfolded? I know there were a lot of early
criticisms. It appears now from a distance that there is a unified
front, so to speak.
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General RILEY. Yes, sir. We work essentially for FEMA in dis-
aster operations. We do have authorities of our own in flood control
and navigation, but all the other operations that I described were
under the mission taskings from FEMA.

Senator THUNE. I think what we will do, I assume Senator Boxer
is going to have questions for you, General Riley. She will return
from voting in just a moment. Those are all the questions I have
for you. Since we don’t have other members here, I assume we are
all over on the floor voting, we will take a temporary recess until
she returns. I am going to have to go over and vote, too, or they
are going to clank the gavel down on me.

So we will recess for a moment, and as soon as Senator Boxer
returns, we will commence and she can pose her questions of you.

[Recess.]

Senator THUNE. This hearing will come back to order.

General, I think you lucked out. We are going to be able to re-
lease you, but if you could stay with us for just a minute, I talked
to Senator Boxer on the floor, she does have at least one question
for you. So I might bring you back up.

I would like to bring up our second panel, if that’s OK, and then
we will get them started with their testimony. Then when Senator
Boxer returns, if she does have a question for you, I think she just
had one question she wanted to pose. We will let you go and ask
the second panel to come up.

On the second panel, we have Mr. Tony Zelenka, who is Presi-
dent of Bertucci Contracting Corporation from dJefferson, LA; Dr.
Beverly Wright, Deep South Center for Environmental Justice;
Warren Perkins, who is Vice President for Risk Management at
Boh Brothers Construction; Michael Feigin, Executive Vice Presi-
dent and Chief Administrative Officer of Bovis Lend Lease Hold-
ings, Inc.; and finally, Dr. Joel Shufro, New York Committee for
Occupational Health and Safety.

I don’t know if he is with us here or not. Perhaps not. But we
will just start, we will go from left to right, so Mr. Zelenka, if you
would proceed. If you could, we are probably going to have another
series of votes about an hour from now. So we are going to try and
adhere, if we can, to the 5-minute rule when it comes to oral testi-
mony. We will make sure that all your written testimony is made
a part of the record.

Thank you for being here.

STATEMENT OF ANTHONY ZELENKA, PRESIDENT, BERTUCCI
CONTRACTING CORPORATION

Mr. ZELENKA. Thank you, Chairman Thune, Ranking Member
Boxer and the distinguished members of the subcommittee, for this
opportunity to testify on Louisiana’s struggle to recover from Hurri-
cane Katrina and the great need for legislation along the lines of
the Gulf Coast Recovery Act, which I support and urge Congress
to enact.

I am Tony Zelenka, I am President of Bertucci Contracting Cor-
poration. My company is a small business that performs levee and
coastal restoration work across the Gulf Coast. I was born and
raised in New Orleans, and I have over 20 years of experience in
the construction industry.
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My family’s firm traces its history back to 1875, when my great-
great-grandfather founded the company in New Orleans. The morn-
ing after the hurricane hit the Gulf Coast, I waded through chest-
deep water to reach the closest highway, carrying my bicycle over
my head so I could ride to my truck and then drive to check on
my family, which had evacuated to Jackson, MS. I had stayed be-
hind to make sure our home and businesses survived the storm.

While with my family, I learned that the levees in New Orleans
had failed. I knew that the Army Corps of Engineers was going to
need contractors to stop the flooding, so I headed to the Corps’
emergency response center in Vicksburg, MS. After meeting with
Corps officials that first day, and with no more than an oral agree-
ment to execute a written contract, I went to work hauling stone
and rock to repair the breached levees that had flooded New Orle-
ans. I was one of the first contractors to arrive on the scene.

In a situation like this, contractors like me focus on protecting
our employees and helping our communities as quickly as possible.
Under the direction of the appropriate authorities, we help our
Country recover from one disaster after another. We are the first
entities, the first responders to arrive on the scene of a disaster
with the goal of providing whatever support we can.

In the case of Hurricane Katrina, we did everything we could to
stop the water from pouring into New Orleans, and for the past 10
weeks, we have been working 7 days a week. Personally, this dis-
aster has touched many contractors in the area. While my home,
thankfully, was spared from the devastation, many of my employ-
ees and their families’ lives have been ruined by this disaster. As
we continue our efforts to cleanup the city, I have also sought to
help my employees re-establish their lives and livelihoods.

The cleanup process in New Orleans continues to move forward.
Standing side by side with my employees, I have personally done
a lot of the work, and I have done it under crisis conditions. From
the beginning, we have worked with personal protective equipment
and done our best to protect ourselves from the many hazards. Like
it or not, we have had to wade through the flood waters and deal
with the spray that the helicopters caused. We continue to deal
with gas leaks, oil spills, downed electrical lines and backed up and
overflowing sewer lines.

While all of you have been watching the devastation on tele-
vision, we have been living it. Many of my employees are still
homeless and have had their families displaced. My city is un-
inhabitable. In fact, I am a little nervous about being away from
the j((ib site for the first time since this terrible tragedy first hap-
pened.

Construction contractors have a critical role in providing disaster
assistance to Federal, State and local officials. We are essential in
the rescue of both persons and property. Our Country has never ex-
perienced a dislocation of the size and scope of Hurricane Katrina.
Contractors like me stopped the flow of water into the city, and we
will be busy for months on the demolition, removal, repair and re-
construction of both structures and utilities damaged by the hurri-
canes. We will cleanup property polluted by the hurricane, remove
vast amounts of debris and de-water flooded areas. This is our city,
and we want to bring it back.
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Unfortunately, there are people out there who want to capitalize
on this tragedy and others like it. Lawsuits have been filed against
contractors who have performed the types of rescue and recovery
work my firm has been doing in New Orleans. Take a look at what
happened in New York after the terrorists on 9/11. Hundreds of
lawsuits were filed against contractors for the heroic work they did
to cleanup Ground Zero in a short amount of time at the express
direction of the Federal, State and local authorities. I have at-
tached an AP story to this testimony that reports on the litigation.

[The referenced AP Article can be found on page 99.]

The madness has already started in Louisiana, where a con-
tractor was named as a defendant in a class action only 3 weeks
after the hurricane hit. The trial lawyer sued the contractors for
building a faulty levee which the contractor did not build in the
first case. The case was dismissed after a few days, but it is a
prime example of the hunger out there, no matter how arbitrary
the suit may be, to sue contractors.

I worry that I may be sued for property damages as part of the
cleanup. Recently I have been hired to work on the massive debris
removal contract in New Orleans, which may include the demoli-
tion of private homes damaged by the hurricane. This is a very
emotional situation, even though all levels of Government have de-
termined that many of these homes are completely uninhabitable
and beyond repair or restoration. The Government has decided that
they must be torn down and completely rebuilt due to the flooding,
hurricane winds and mold.

I now fear legal risks for moving ahead and doing exactly and
only what the Government hired me to do. Why am I worried? Be-
cause everyone has spent all this time looking for someone to
blame instead of looking for a solution. Meanwhile, contractors are
expected to continue the cleanup and do it as safely and quickly as
possible, despite an uncertain legal and logistical environment.

Remember, unlike many public officials and their agencies, con-
tractors have no sovereign immunity. We look to the Government
at all levels for guidance on the best way to do this work safely and
efficiently. Ultimately, in emergency situations, we have to put our
assets on the line if we want to help, which means I may be at risk
of losing my company for simply doing what I have been hired by
the Federal Government to do: trying to help save my city.

I believe passing the Gulf Coast Recovery is necessary to ensure
that contractors like me will be there to do the work in the future
without fear of reprisals. The bill offers limited protection to Gov-
ernment contractors from any citizen suits that might result from
their performance on a disaster recovery contracts, enabling them
to focus on the work. This legislation would give my firm a reason-
able measure of protection, allowing me to pass this fifth genera-
tion family business on to the sixth.

Do not let the trial lawyers penalize the contractors like me who
report for duty. We are a critical link in the restoration of our city.
I ask you to pass this legislation.

I also ask you to do something else. Listen to the experts, listen
to the Army Corps of Engineers, listen to local levee districts. Do
not shortchange the rebuilding and flood protection efforts under-
way.
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I have been asking for increased funding for the Southeast Lou-
isiana Urban Flood Control project for years. Unfortunately, my
calls for increased funding to rebuild the wetlands and coastlands
and provide additional protection for New Orleans have consist-
ently fallen on deaf ears. Please tell your colleagues to not only in-
crease investment, but fully fund this national priority.

Please approve the Gulf Coast Recovery Act, and please commit
to rebuilding my city. Thank you for this opportunity to comment,
and I look forward to working with the subcommittee, and I am
happy to answer any questions.

Senator THUNE. Thank you, Mr. Zelenka.

Dr. Wright.

STATEMENT OF BEVERLY WRIGHT, PH.D, DIRECTOR, DEEP
SOUTH CENTER FOR ENVIRONMENTAL JUSTICE AND CO-
CHAIR, NATIONAL BLACK ENVIRONMENTAL JUSTICE NET-
WORK

Ms. WRIGHT. Good afternoon, Mr. Chairman. I am Dr. Beverly
Wright, Director of the Deep South Center for Environmental Jus-
tice at Dillard University, formerly at Xavier University. Regret-
tably, both of these Historically Black Colleges are underwater now
and temporarily closed due to Hurricane Katrina. I am also here
today representing the National Black Environmental Justice Net-
work.

Thank you for the opportunity to testify before the Subcommittee
on critical issues of concern in the aftermath of the hurricanes. My
professional and personal experiences of growing up, living and
working in the city of New Orleans greatly influenced my perspec-
tive and testimony. Just like Tony, I can trace my ancestry back
seven generations in the city of New Orleans, extending from free
coloreds in that city. So I am very much vested in the city of New
Orleans.

The Mississippi Gulf Coast region suffered severe environmental
damage during Katrina, the extent of which has yet to be deter-
mined. Massive amounts of toxic chemicals were used and stored
along the Gulf Coast before the storm. Literally thousands of sites
in the storm’s path used or stored hazardous chemicals, from the
local dry cleaner and auto repair shops to Superfund sites and oil
refineries in Chalmette and Meraux, LA.

Katrina displaced just under 350,000 school children in the Gulf
Coast. An estimated 187,000 school children have been displaced in
Louisiana, 160,000 in Mississippi, and 3,118 in Alabama. The pow-
erful storm closed the entire New Orleans public school system.
More than 110,000 of New Orleans’ 180,000 houses were flooded,
including my own, and have set for days or weeks in more than six
feet of water. As many as 30,000 to 50,000 homes city-wide may
have to be demolished, while many others could be saved with ex-
tensive repairs.

Katrina affected over 2,000 black-owned businesses in Mis-
sissippi. These firms generated over $126 million in sales and re-
ceipts in 2004. More than 20,000 black-owned businesses were af-
fected in Louisiana. These firms generated sales and receipts of
$886 million a year. It is likely that many of these businesses will
not recover.
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Katrina could hurt over 60,000 black-owned businesses in the
Gulf Coast region that generate $3.3 billion a year. Black-owned
businesses have met roadblocks and have been virtually frozen out
of the rebuilding of the Gulf Coast region. Complaints about being
shut out of the Gulf Coast reconstruction are not limited to minor-
ity-owned firms. Many white Gulf Coast workers and businesses
also rail about being left out, while they see out of State companies
receiving the lion’s share of the contracts.

The annual payroll alone in the metropolitan area hardest hit by
Hurricane Katrina, those being New Orleans, Biloxi and Mobile,
exceeded $11.7 billion in 2002.

Short-term rebuilding objectives must not outweigh long-term
public health protections for all Americans and the environment
they depend upon. Some of the legislative proposals now under con-
sideration in the aftermath of Katrina do not adhere to these prin-
ciples. Congress must act now to protect our most vulnerable popu-
lations and preserve our most unique and irreplaceable resources.

It is ironic that the tragedy of Hurricane Katrina is being used
to justify sweeping waivers of public health, safety and environ-
mental laws. The Gulf Coast Recovery Act would leave many citi-
zens without a remedy against contractors that cause irreparable
harm to the air and water. The bill gives unprecedented legal pro-
tection to contractors being paid for work related to Katrina in
areas of rescue, recovery, repair and reconstruction.

The bill is far-reaching in that these protections do not only
apply to Katrina contractors. Under the bill, they will also apply
to contractors in all future disasters that result in at least $15 bil-
lion of Federal assistance.

The Gulf Coast Recovery Act, while designed to help victims of
Katrina, could very well end up helping everyone but the victims
in the long run. S. 1761 is particularly egregious to low income and
minority communities in the Gulf Coast region. All of the limita-
tions apply only to actions brought by private citizens. The Section
4 limitation on filing a lawsuit is specifically limited to private par-
ties and Section 5(e) specifically provides that nothing in that sec-
tion limits an action that any Governmental entity may bring.

I thought that the Government’s role was to protect the citizenry.
This bill seems designed to do just the opposite. By eliminating the
threat of liability for contractors, you in effect remove an essential
protection for the public. Where there are no consequences there
are higher risks and general disregard for the public safety.

This bill seems not to be well thought out. The actions taken by
this bill, in my opinion, aptly depicts the moral of the old adage
of throwing out the baby with the bath water. We should remember
that in this case, it is not the contractors who are the victims. Pow-
erful corporations with huge Government contracts will make mil-
lions in profit from the Katrina tragedy. The payments will be
made with our tax dollars.

This bill should be rejected by the Senate. In essence, it will ulti-
mately defeat the overall purpose of cleaning up the Gulf Coast
and setting the road for its recovery. If contractors no longer fear
legitimate legal liability, where is the incentive to do good work?
When the dust settles, with possibly untold numbers of properties
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improperly cleaned up, debris inadequately disposed of with per-
sonal injury due to contractors’ negligence, who will pay that bill?

The victims of Katrina have suffered immensely, first from an in-
adequate response that cost the lives of many citizens, the loss of
property, family members and their communities. Now the Govern-
ment will hold harmless contractors who may further injure the
citizenry through neglect and irresponsibility without liability.

These citizens of the United States and victims of the worst nat-
ural disaster every in North American have been placed in double
jeopardy by this event. In each instance, the Government has
played a major role, first with the slow and inadequate response
to Katrina and now with the quick response that fails to ade-
quately protect citizens in the aftermath of the storm.

I believe that the most important question to ask when the Sen-
ate examines this bill is not who will this bill help, but who will
this bill hurt. What segment of our society will be left unprotected
and who will be denied a basic legal right in this Country to sue
a party that has caused irreparable harm to your family and your
property?

A major reason cited by the proponents of this bill for its exist-
ence is that it is in the national interests to have private contrac-
tors assist public officials in times of disaster. What I disagree with
is the statement that well-founded fears of future litigation and li-
ability under existing law discourage contractors from assisting in
times of disasters. From where I sit, this statement is a complete
fabrication.

Senator THUNE. Dr. Wright, if you could summarize.

Ms.WRIGHT. I'm over time?

Senator THUNE. Yes. You are considerably over.

Ms. WRIGHT. In fact, for every contractor that you find who is
hesitant to accept billions of dollars in contractors, I can find hun-
dreds who will. In fact, there was nearly a riot at a recent meeting
in Baton Rouge with all of the large companies who received no-
bid contracts for work after Katrina by local businessmen who have
lost everything looking for work.

In closing, what I want to say is that there are many contractors,
particularly small businesses, minority businesses, who are willing
and ready to take the charge of doing this work and they are also
willing to take the responsibility of liability.

Senator THUNE. Thank you, Dr. Wright. We will include your en-
tire statement as part of the record, the parts you didn’t get to.

Mr. Perkins.

STATEMENT OF WARREN PERKINS, VICE PRESIDENT, RISK
MANAGEMENT, BOH BROTHERS CONSTRUCTION COMPANY

Mr. PERKINS. Thank you, Mr. Chairman, thank you for the op-
portunity to testify before the subcommittee.

My name is Warren Perkins, I am vice president, Risk Manage-
ment, for Boh Brothers Construction Company. I serve with the re-
sponsibilities for risk management and controlling and advising on
being able to transfer risk in our company where we can and pro-
tect our company. I am here today to express the company’s views
on matters before this subcommittee.
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My President, Mr. Robert Boh, intended to be here. He, like
Tony, was nervous to be away from operations. We have 100 plus
jobs that were pre-Katrina projects that we can’t get back to. He
1s meeting with agencies to try to get back to work, try to get our
people back to work. So he sent me. This is kind of under my pur-
view, and I am happy to have his confidence that I will represent
the company well.

Boh Brothers is a general construction contractor native to Lou-
isiana and based in New Orleans. It is a closely held, 96 year old
company. We are a civil contractor, Union contractor in Louisiana.
We pursue and get work throughout the entire Gulf Coast region.
Basically, we are a civil contractor that does bridge work, roads
and sewer drainage, levee, flood protection system type work.

Boh Brothers and its employees are among the many victims of
Hurricane Katrina. The company lost equipment and its work was
interrupted. The hurricane shut down all of its projects in the
greater New Orleans area, and even today, only a handful of those
projects have resumed. Many are in jeopardy of being canceled.

Moreover, as the storm approached, all the employees in the
greater New Orleans area had to evacuate to other locations. I had
to move my family to an aunt’s house in Montgomery and work in
an office that was set up for me in downtown Montgomery. When
I finally returned, I learned that my house was flooded with a foot
of water. I have been living in it and working on my home ever
since and commuting to Baton Rouge, where we had to relocate our
office, because we could not work out of our office in New Orleans.

As soon as the storm passed, Boh Brothers started scrambling to
locate its people to ensure that they were safe, to let them know
that we were temporarily moving our headquarters to Baton
Rouge. It took a week for us to locate 50 percent of them. It also
took us several days to assess the condition of our main office,
equipment yard and job sites and the damage done to the city as
a whole.

Before Katrina hit, Boh Brothers had over 180 piece of equip-
ment worth over $60 million strewn out through the greater New
Orleans area. It took us 2 weeks to recover some 50 percent of
them. Many pieces were damaged, destroyed or lost.

During that time, we also set up a command center where we re-
ceived emergency calls for recovery operations, including emer-
gency repairs to breached levees. We were asked to deploy per-
sonnel and equipment to the downtown area and to stop the flood-
ing. By the end of the first week, we have received more than 10
requests from Government agencies to fill breaches in the levees,
to pump water out of flooded areas, to move barges out of blocking
parts of the inland waterway and to repair bridges over waterways
that needed to be repaired because of Katrina.

To get to the areas that needed our help, we had to find access
routes through flooded streets and around debris and power lines,
all at the risk of our employees. We also had to do our very best
to protect our people from environmental and other hazards. We
made sure to comply with all OSHA and maritime regulations, but
that was just the beginning.

As soon as we could, we hired two engineering companies to do
environmental testing of our work sites before we moved into any
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work site areas. We hired industrial hygienists to give us advice on
what personal protection we should use. We had all of our people
vaccinated with hepatitis A and B and gave tetanus and diphtheria
shots. We even hired security guards to protect our people from the
sniper activity encountered at some job sites in and around the
areas where we worked.

In the early days, we were ready to start on little more than a
handshake. We did not demand the time we would normally take
to scrutinize contractual terms and conditions, nor did we dwell on
the risk of tort litigation. We knew that the trial lawyers were out
there, but we simply could not take the time to imagine that some-
one would sue us for trying to save the city. The only risk in our
minds was the risk that New Orleans would simply cease to exist.

Now, however, we wonder. Do we risk tort litigation over the ac-
tions we have taken and continue to take? Will the trial lawyers
really sue us simply for trying to put our community back to-
gether? Some people disagree with the contracting regulatory agen-
cies and believe that the agencies are not doing enough. Would
such people actually sue us simply for following the Agency’s in-
structions and relying on their conclusions?

We understand that the contracting agencies have to guide and
direct the recovery effort. If we fail to follow their instructions, we
expect to have a problem. We also have to answer to the regulatory
agencies if we fail to comply with their standards. We expect them
to take some kind of enforcement action. The problem is that we
cannot be sure that the agencies are in charge, that the problem
}s in the future tort litigation could rewrite the rules long after the
act.

Boh Brothers has simply responded to the many requests that
the Government agencies have made of our company. At their re-
quest, and as they instructed, we have for example made tem-
porary repairs to New Orleans’ flood protection system. These tem-
porary repairs are intended to protect the city only for a short time.

As the Corps of Engineers and other Government agencies de-
velop and implement permanent solutions to the many problems
that Hurricane Katrina revealed, but we really do not know how
much time the agencies will require, the time could stretch on into
the 2006 hurricane season and beyond. If future hurricanes breach
any one of these temporary repair locations, will the trial lawyers
sue us, the Government Agency or both?

The exposure is real. Even if we are confident our work meets
all relevant standards, litigation takes an enormous toll on a com-
pany, any company. The cost of litigation is enormous.

During the early stages of our recovery efforts, a lawsuit has al-
ready been filed, a meritless class action lawsuit was filed against
us in the first few weeks of our recovery efforts. We were sued on
a project we did not even do. We were sued allegedly for per-
forming work on a bridge that was near the breach of the 17th
Street Canal. We were not the contractor that did that. The attor-
ney did not do his research, did not attempt to do any research. He
sued the wrong company that was doing the work, wrong name,
and he just assumed that Boh Brothers had to be involved in the
construction of that contract, therefore he sued us in a class action
suit.
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We immediately wrote him a letter demanding that he dismiss
the lawsuit with consequences of defamation of character, defama-
tion of reputation, rather, and sanctions under the law in Federal
court and give an apology for going into the newspaper and the
press, television station, and announcing that Boh Brothers was re-
sponsible and sued for the breach in the 17th Street Canal when
we were there fixing the breach and fixing all the breaches and
bringing the city back to recovery.

I am not here to bash plaintiff attorneys. My wife works for
plaintiff attorneys. We are still married, and I have been married
to her for 35 years. So I am not here to bash plaintiff attorneys.

When asked to do the right thing for New Orleans and its resi-
dents, Boh Brothers responded. Now it is time for Congress to do
the same. Now it is time for Congress to give the contractors work-
ing hard to revive New Orleans and the remainder of the Gulf
Coast some reasonable measure of protection from unlimited tort
liability, simply for being there to meet the need. Congress should
quickly enact S. 1761.

Boh Brothers is a member of the Associated General Contractors
of America. I can assure you that responsible contractors through-
out the Country are paying close attention. They are aware of what
has happened to the contractors who responded to the terrorists at-
tacks in New York. They are aware of the litigation that followed.
They dare responsible corporate citizens, but they are deeply con-
cerned.

In closing, let me just add that the greater New Orleans area re-
quires your particular attention. It heavily depends, for its very
survival, on the design and construction of the flood protection sys-
tem. For itself, its employees and its community, Boh Brothers also
urges you to quickly provide enough funding to design and con-
struct a flood protection system that will protect the city from fu-
ture hurricanes.

In our opinion, if proper funding is not quickly provided, many
of the city’s residents will never return or rebuild, if they do not
have the confidence that this won’t happen again. Thank you for
allowing me to provide Boh Brothers’ opinion.

Senator THUNE. Thank you, Mr. Perkins. I appreciate it. I have
been fairly lenient with the gavel, because I think all your testi-
mony is very pertinent and obviously deeply felt, based on what
many of you have experienced there.

I do want, if you can, your entire statements will be included as
part of the record. If you can keep them down to the 5 or 6 minute
level, it will be very helpful, because we are going to run out of
time for our last panel.

Senator Boxer has a commitment at 4 o’clock. So what I would
like to do at this point before I ask Mr. Feigin to offer his testi-
mony is, she has a question that she would like to direct, one, I
think to General Riley, and then perhaps to those of you who have
already testified on this panel. Then she will have to duck in and
out.

Senator BOXER. Mr. Chairman, thank you. It is such a tough day
and the panel has been so very respectful of our situation. We are
very respectful of yours, and we are just not in control of the voting
today.
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I want to say that I heard just two witnesses here today and I
think they are both very eloquent. I missed the Army Corps, and
I did have a question, sir.

We have been in touch with you—staff to staff contacts have
been made—because when the Senator introduced this bill, we
said, is there a problem? Are you having problems getting the con-
tractors to sign up? Dr. Wright points out that, she said there was
a near riot for people trying to get these contracts. Are we having
a problem? Are contractors staying away because they are so nerv-
ous about their liability issues, in your opinion?

General RILEY. Ma’am, that is sort of a mixed bag. If you look
at the history of our contracting during Katrina, early on we went
to contractors, like Mr. Zelenka who sits here, with a call and a let-
ter contract. We knew he was there and available, then we also
looked for a contractor to do un-watering. We called four different
large contractors that could do that quickly. One was available and
responded.

For the largest debris contractors, we advertised and we got 22
respondents for those 4 contractors. However, just in the last few
weeks, we had a contract out for levee repair, five different con-
tracts; on one contract we had four bidders, on another contract, we
had two bidders, and on three of them, we only had one bidder. I
don’t know the reasons, you would have to ask the contractors. It
could be their crews had homes damaged or they just weren’t avail-
able, they were too far away, or they considered the risks. I just
don’t know. I think the contractors would be better to answer that.

Senator BOXER. We talked to Colonel Doyle. Colonel Doyle told
us that he never, he didn’t see any problem whatsoever. We will
have to work further with you, maybe get some more—I mean,
there are certain areas where you are looking for some specific
skill, I would assume, right away, your universe is smaller.

Everything I hear is the opposite, that the contractors who were
displaced and, unlike Mr. Perkins, who worked in the area of, and
I am sure Mr. Zelenka, are you from the area as well, sir?

Mr. ZELENKA. Yes.

Senator BOXER. For many years, since the 1800’s or something.
I mean, there are still a lot of folks that are complaining that they
are not getting the contracts.

So I will keep on evaluating this, we will get something in writ-
ing. The question, Mr. Perkins, I think it is so funny that you are
married to someone who works for a trial lawyer. Because you
mentioned trial lawyers are at least five times. You said trial law-
yers are coming around and looking to sue. The last I knew, trial
lawyers represent injured parties. That’s OK, I mean, I didn’t think
they can come around unless they have injured parties. But that’s

I am married to a lawyer, my son is a lawyer, my father was a
lawyer. I am not. So I could be wrong on that. I don’t think trial
lawyers can get a case brought unless they have a party. No. 1, did
you ever see the movie Erin Brockovich?

Mr. PERKINS. Yes, ma’am.

Senator BOXER. I think, from what I hear from you, you say that
some foolish attorney brought suit against the wrong company,
right?
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Mr. PERKINS. Right.

Senator BOXER. That’s outrageous, and of course, that suit isn’t
going forward against you, is it?

Mr. PERKINS. Not after we made the demand that we were going
to come after him for sanctions and he realized that we were not
the contractor. The point is that it was a distraction and a wrongly
filed distraction. He didn’t do his homework. That’s the kind of
things we get faced with. We are doing temporary repairs here. We
are not hearing anything about what the permanent repairs are
going to be. How long those temporary repairs are going to stay
there. So we are exposed to hurricanes.

Senator BOXER. Would you rather not—I mean, if you were faced
with this, suppose this committee decides, and the Senate decides,
that we are not changing the rules, that we really think that hav-
ing laws that are reasonable are a deterrent to some of the bad ac-
tors? I am assuming those of you here are good actors, you are good
actors, you have been in the community, the last thing you would
ever want to do is hurt anybody.

All you have to do is be alive through our history and see what
people do to other people. I'm saying, if you play by the rules,
somebody makes a mistake and comes after you, you have every
right to be upset about it. Why the heck would we change the laws
of this Country to let the bad actors off the hook? Because you're
going to be taken care of.

Mr. PERKINS. Senator, with respect to the Corps of Engineers,
they have immunity. We are asking for some protection ourselves.

In my opinion, there is just as much of a likelihood, and perhaps
more, that the Corps of Engineers and the design that they provide
and the supervision that they provide as well on the job site is po-
tentially the problem. Yet we get to be the scapegoat and we get
the suits, and we have to spend the costs on attorneys and expert
witnesses and all the things that

Senator BOXER. Well, wait a minute. Who is suing you now?

Mr. PERKINS. Nobody is suing me now. I am concerned that I am
doing temporary repairs and we are out there responding on a
handshake and a prayer. Those temporary repairs are not meant
to withstand hurricanes of the nature of Katrina or probably well
below Katrina.

If the temporary band-aid is not permanently fixed, who are they
going to sue? If the breach occurs at the temporary location——

Senator BOXER. Well, 'm assuming—sir, I'm assuming, because
I've read all about this, that there is a clear understanding with
the Corps that we are doing these temporary repairs. Everybody
knows we are not doing permanent repairs, sir. So I would assume
that you would have a good lawyer who is going to look over the
contract and you are going to be just fine. That’s how the system
works.

My understanding is that you were involved, your company, in
writing this legislation, is that correct?

Mr. PERKINS. Our company?

Senator BOXER. Your organization, the trade association, was in-
volved in putting together, drafting this legislation?

Mr. PERKINS. The AGC, yes.
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Senator BOXER. Who was at the table? Was Dr. Wright at the
table to speak up for the victims who might have a problem in the
end?

Mr. PERKINS. I don’t——

Senator BOXER. Do you think your company would have a prob-
lem meeting a negligence standard?

Mr. FEIGIN. Senator Boxer, may I say something?

Senator BOXER. Just a minute. I just want an answer. Do you
think that your company would have a problem meeting the cur-
rent negligence standard?

Mr. PERKINS. The problem is that the work that was asked of us
had no specifications, had nothing to rely on, no design specifica-
tions, no specifications whatsoever. We were called out to respond
and through our efforts, we recovered the city, stopped the
breaches. We did it in record time.

Senator BOXER. OK, well, you know, Mr. Chairman, maybe what
we should be doing is looking at the contracts the Corps get for
these temporary repairs and if we’'ve got a problem with the tem-
porary repairs, and people are fearful they are going to be sued for
the temporary repairs, that is one set of circumstances. I think ev-
eryone is willing to look at that.

But this legislation goes far, far, far beyond that, way, way, way
beyond that. It looks to me, you know, call me old-fashioned, but
I've been around here long enough to see that when there is an ex-
cuse to change a law you don’t like, you go far beyond it. Not you
personally, sir. We just keep seeing this again and again. We have
an issue, we have an issue with oil prices. So now we’re faced with,
oh, well, let’s give land to the oil companies. The oil companies are
making record profits.

This is not the way to respond to Katrina. I just look at this and
I say, this goes far, far beyond any reasonable fear that you may
have as a solid company. I think the protections that are granted
in this go way beyond the circumstances you are describing. If my
chairman wants to talk about narrowing the scope of this bill to
these areas where you may well have a legitimate point, I'm very
open to that.

What I'm not open to is changlng the law, not only for this situa-
tion, but every other “emergency” situation where there’s $15 bil-
lion or more in Federal expenditure. This thing is way beyond just
protecting you from a band-aid type of situation, which I agree
with you, that’s what we’re begging you to do and help us to do to
give us a modicum of protection now until we get our act together
and figure out what’s the long-term solution.

So maybe there’s something here, Mr. Chairman, where we can
focus on a legitimate issue without, you know, trial lawyers this
and trial lawyers that, and trial lawyers are working, you know.
Give me a break. You say youre not bashing trial lawyers. Read
back what you said. Because at the end of the day, that’s what this
comes down to, another excuse to weaken the laws, and as far as
I'm concerned, it’s wrong.

You want to do something narrow, but when a group of contrac-
tors get together, help write a bill, and we don’t have anybody from
the public—excuse me, the victims, the public sector who care
about environmental justice, who care about victims, not at the
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table, seems to me you’re presenting a one-sided deal here. It’s sad.
Because if you had called Dr. Wright or other people to the table
or maybe the folks from New York who went through this situa-
tion, maybe you’d have something here that we could do together
instead of always having to battle it out.

Mr. FEIGIN. Senator Boxer, may I say something?

Senator BOXER. I think I've spoken long enough. I would be de-
lighted to hear from you, sir.

Mr. FEIGIN. You haven’t heard my testimony, but I would just
like to respond quickly.

Senator THUNE. Yes, hold on, just before you do that, I want to
take you up on that offer. If you want to provide some protections
for temporary repairs we would be happy to work on that.

Senator BOXER. Yes, absolutely. I'm happy to look at that.

Senator THUNE. I do, in fairness, too, the bill is narrow in scope,
it is narrowly drawn. I think it’s unfair to characterize—a lot of the
people at this table are also victims. These are people who I think
care passionately about their fellow Louisianans and Mississip-
pians and others who were victims of this disaster.

So I don’t think characterizing them as somehow not sympathetic
to the needs of the people that they live with

Senator BOXER. Well, let the record be clear here, OK? I love ev-
eryone at this table, it’s nothing about that. It’s about what we'’re
doing when we write laws that are too broad. Mr. Chairman, I
have legal experts who have read this who tell me that you are
protecting people from negligence. It’s not your intent. You said
that. But there’s interpretations that would go that way.

For example, if somebody came in to clean out, to haul away a
big bunch of barrels that are sitting out there and they don’t look
at what’s inside, they think one thing’s inside but they don’t test.
Turns out a barrel is punctured, some of the most toxic liquid gets
into the water supply, off the hook, according to the legal people
that I have talked to. So let’s try to find some common ground.

I'd love to hear from you, sir, if my chairman would allow it, then
I've got to—I'm like really behind, so I've got to

Senator THUNE. Mr. Feigin.

Mr. FEIGIN. I know you have to run, but I didn’t want you to
leave without hearing a couple of things from the contractors that
have actually been through it.

Senator BOXER. Yes.

Mr. FEIGIN. Right now, currently pending against the contractors
who were down at the World Trade Center site, there are 5,000
claims. The problem isn’t that we don’t believe that we can sustain
a standard of negligence. We believe that we’ve done nothing
wrong. We are actually very proud of our safety record down at
Ground Zero. Nobody got hurt while we were down there, there
were no deaths when we were down there in one of the most dif-
ficult circumstances that anyone in the construction industry has
ever faced.

But we are facing 5,000 claimants. The legal fees alone to de-
fend——

Senator BOXER. Against how many companies?

Mr. FEIGIN. Against 140 companies.

Senator BOXER. These are individual suits?
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Mr. FEIGIN. They are all individual suits. It has not been cer-
tified as a class action.

Senator BOXER. OK, well, fine. I think Dr. Shufro has some infor-
mation on that. 'm aware of his testimony.

The point I want to make is 5,000 people have sued. It’s not a
class action.

Mr. FEIGIN. It has not been certified as a class action.

Senator BOXER. Right. Well, I understand that.

Mr. FEIGIN. The legal fees alone in defending our position, we
feel we will be exonerated in the end, because we don’t feel we did
anything wrong. The legal fees alone could put a company like
ours, as big as we might be, out of business. Then the plaintiffs are
left with nothing. There’s nobody to sue, there’s no money to get
anywhere.

So I'm not sure—I support this bill because I think it provides
some kind of relief for the contractors. I would just like some ac-
knowledgement that the contractors need some kind of relief in sit-
uations like this, and all you are really talking about are details.

Senator THUNE. I think it was recognized in the aftermath of 9/
11 that there was a need for that, because a pool was created to
provide some help.

Mr. FEIGIN. Well, we tried to get the legislation that Senator
Boxer refers to, legislation that would help us, and we couldn’t get
any legislation. So what we ended up with was a billion dollars to
start an insurance company. The experts say now that maybe a bil-
lion dollars won’t be enough. Then we will be right back where we
started right after 9/11.

Senator THUNE. Well, let’'s—Senator Boxer had to leave us for a
while. But let’s move on, Mr. Feigin, with your testimony and Mr.
Shufro, with your testimony. Then I have a couple of questions I
would like to ask as well.

STATEMENT OF MICHAEL FEIGIN, EXECUTIVE VICE
PRESIDENT, BOVIS LEND LEASE HOLDINGS, INC.

Mr. FEIGIN. If I have to keep it under 5 minutes, I am going to
reactli my testimony, but it might be a little repetitive of what I just
said.

Mr. Chairman, I would like to thank you, I would like to thank
Senator Boxer and the committee for inviting me to participate on
today’s panel and allowing me to discuss my company’s experience
after the terrorist attacks on 9/11.

The proposed legislation, S. 1761, addresses some of the prob-
lems following Hurricane Katrina. I hope to use the knowledge we
gained through our 9/11 experience to draw parallels to Katrina
and future disasters and encourage the committee to take into con-
sideration the role private business has played in helping Govern-
ment with disaster relief.

At 1 o’clock p.m. on September 11, 2001, hours after the first at-
tack, Bovis received a call from the city of New York. The city
wanted Bovis to come to what was being called Ground Zero to
help manage the daunting task of making sense of the chaos in an
effort to save lives. Without a moment’s hesitation, Bovis went to
help.
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The initial Government estimates were that the recovery efforts,
debris removal and site stabilization would take 2 years and cost
over a billion dollars. The work was actually finished in 265 contin-
uous days, working 24 hours a day at a total cost of somewhere
around %7500 million. Bovis was particularly proud that we had no
fatalities and only 36 reportable accidents with over 3.2 million
manhours worked.

No consideration was given by any of the contractors to liability
issues or potential claims or lawsuits before beginning work after
September 11th. When asked to perform work on any other project,
any one of these contractors would have been given the time to
properly analyze the situation, the risks associated with the assign-
ment and the methods to manage those risks. The contractors also
would have determined how to insure whatever potential liability
might arise.

There was no time to do this before starting work at Ground
Zero. It soon became apparent that the liability issues would have
to be addressed. However, given the dangerous conditions, the ret-
roactive nature and the unknown aspects of this unprecedented ef-
fort, commercial insurance companies would not provide the cov-
eragedneeded, and ultimately only limited liability coverage was ob-
tained.

After many months of work we received a commitment from Con-
gress to fund a captive insurance program. This WTC captive pro-
vides coverage for the city of New York as the named insured and
all the contractors, subcontractors, architects and engineers work-
ing at Ground Zero as additional named insurers. The policy cur-
rently has approximately 140 additional named insurers.

The captive was funded at a billion dollars because this was the
quickest agreeable amount to get a program in place. Some now
claim that even the billion dollars may not be enough.

Today there are claims against the contractors from over 5,000
individual claimants. These lawsuits claim existing respiratory and
related injuries, or fear of such injuries in the future arising from
or related to the debris removal work. The captive is vigorously de-
fending these lawsuits.

Bovis did receive compensation for its work at Ground Zero. For
the WTC captive, however, expenses for lawyers and consultants
would have exceeded any fees made in a matter of months. As a
result of these ongoing expenses and potential liabilities, we would
probably lose our bonding lines, our banking support and our cur-
rent insurance coverages. In short, absent the captive, responding
to a disaster when called would have taken a thriving business em-
ploying over 2,500 people in 20 States and Latin America and put
us out of business. We put our business, our livelihood and our
lellmilies’ prosperity on the line to help people and do the right
thing.

If asked again, we owe it to our company and our employees to
think very hard about what our response should be. While we
think existing law offers a shield in this area, the current World
Trade Center related litigation demonstrates the need for addi-
tional clarity, not only to protect contractors from liability, but also
to eliminate or discourage the costly and time consuming process
of the litigation itself, except in appropriate circumstances. Protec-



30

tion from liability needs to be put in place to eliminate any ques-
tion of response and to avoid penalizing companies that come when
called and do the right thing.

S. 1761 does this and should be supported by this Committee.
Mr. Chairman and members of the committee, thank you for the
opportunity to speak about our experiences down at Ground Zero.
You have our written testimony and I will answer any questions
you might have.

Senator THUNE. Thank you, Mr. Feigin.

Dr. Shufro.

STATEMENT OF JOEL SHUFRO, EXECUTIVE DIRECTOR, NEW
YORK COMMITTEE FOR OCCUPATIONAL SAFETY AND HEALTH

Mr. SHUFRO. Thank you. My name is Joel Shufro. I am the Exec-
utive Director of the New York Committee for Occupational Safety
and Health, NYCOSH, a non-profit educational organization dedi-
cated to every worker’s right to a safe and healthful workplace.

We have a 26 year history of providing quality safety and health
training and technical assistance to working people, unions, em-
ployers, Government agencies and community based organizations
about how to recognize and eliminate workplace health hazards.
Since the attack on the World Trade Center, NYCOSH has had ex-
tensive involvement with workers who participated in the rescue,
recovery and cleanup operations at the World Trade Center site,
workers in offices surrounding Ground Zero, immigrant workers
who cleaned offices and residents, utility workers who restored es-
sential services to the area and residents living in or returning to
contaminated homes around Ground Zero.

To those involved in the rescue and recovery and cleanup, work-
ing at the World Trade Center was more than a job. Those who re-
sponded to the disaster did so for many reason: patriotism, altru-
ism and humanitarianism, among other motives. They responded
to the needs of their Country, many working 12 hours a day, 7
days a week for months. They assumed that if they were harmed
as a result of working at the site, their medical needs would be
taken care of and their families would not be driven into poverty.
They believed that they would not be forced to give up their homes
and that their children would not have to drop out of college so
medical bills could be paid.

Unfortunately, 4 years following the devastating attacks on the
World Trade Center, respiratory illness, psychological distress and
financial devastation have become a new way of life for many of
the responders, office workers and residents in lower Manhattan.
According to the Centers for Disease Control, workers and volun-
teers who worked at the World Trade Center site continue to expe-
rience high rates of respiratory problems, sinusitis, laryngitis and
higher rates of lower respiratory problems, asthma, bronchitis,
chest tightness, coughing and wheezing.

Many of the workers are disabled by chronic pulmonary prob-
lems. Some are unable to work. Many have also suffered substan-
tial economic disruption of their lives because of World Trade Cen-
ter related problems and do not have health insurance and are un-
able to pay for treatment or needed medicine. As Dr. Robin Her-
bert, co-director of the World Trade Center Worker and Volunteer
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Medical Screening Program at Mt. Sinai, testified in front of Con-
gress, there are grave concerns about the potential for workers de-
veloping slower starting diseases, such as cancer, in the future.

For many coming through the screening program, the World
Trade Center screening program, the fears of future catastrophic
diseases like cancer, which can take as long as 20 to 30 years to
show up, loom as large or larger than their acute ailments. These
concerns have been heightened by the recent passing of two New
York City emergency technicians whose deaths have been related
to illnesses resulting from exposure to toxic substances at the
World Trade Center.

Rather than make a stronger commitment to protect workers and
residents from environmental and occupational hazards in future
disasters, S. 1761 would free contractors from most liability for per-
sonal injury claims when engaged in responding to a major dis-
aster, such as Katrina, as well as from citizen suits under Federal
environmental laws. We believe that such legislation would under-
cut any incentives contractors have to comply with safety and
health environmental regulations.

Federal contractors who are paid by the taxpayer for the work
that they do should be held fully accountable to the public if they
behave carelessly or cause harm to people or the environment. No
public policy reason justifies a taxpayer subsidy for negligence or
illegal activity. What S. 1761 does is to shift the costs of personal
injuries and property damage from the Government contractors to
the workers and/or the residents in the disaster areas.

It is imperative that workers know that if they come to the aid
of their Country, as the contractors, and are injured or contract an
illness in the process, their medical needs will be taken care of and
that their families will be secure. They need the guarantee that
contractors who do not act responsibly will be held liable.

Responsible Government contractors should have no need of the
sweeping immunity this bill would provide. We urge you to oppose
the legislation which would provide a windfall to irresponsible con-
tractors at the expense of public health and the environment.

Senator THUNE. Thank you, Mr. Shufro.

Let me just ask a couple of questions, if I might. Just inciden-
tally, for the record, too, the legislation does not exempt any con-
tractor from labor, environmental or safety laws. They have to
apply to those. It is a narrowly drafted bill which provides some
protection so that we are able to get, as the Corps mentioned, when
they need on short notice someone to come in and do the kind of
work that assists in the recovery, assists in the debris removal, and
again, there are five criteria here or five conditions under which
this bill would apply. It is narrow in scope.

Having said that, you raised some questions about people who
are injured, and I guess I would ask the question of some of the
contractors who are here, do you all carry workers comp insurance
for your employees?

Mr. PERKINS. Absolutely. It is required by law.

Mr. ZELENKA. We carry it, too. If I could, for a second, in listen-
ing to Dr. Shufro’s testimony, we are not trying to get away from
liability caused by our own negligence. In listening to what he was
saying, it appears that the terrorist acts of attacking the World
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Trade Center and all of the respiratory illnesses that it caused to
everybody in Manhattan now should become the contractors’ liabil-
ity. Because we are the only person in there that can be sued.
There is no Government Agency to sue for that attack, so every-
body who got exposed to something now needs to be able to sue the
contractor who was working on the job site.

We shouldn’t have to assume the liability of the terrorist activity.
We shouldn’t have to assume the liability of what happened with
Katrina just because we are the only people or the only entity in-
volved in there that can be sued.

Mr. SHUFRO. I believe for the record that the city of New York
is also being sued.

Mr. FEIGIN. The city of New York has a cap on its liability under
the Airline Security Bill of $350 million.

Senator THUNE. That is, I think, a fair question, and Dr. Shufro,
the implication that somehow the contractors caused the 9/11 con-
tamination, I think you have to ask the fundamental question of
who caused it, the contractors or the terrorists. I think most people
know the answer to that.

Mr. FEIGIN. May I answer the question, Senator Thune? We have
workers compensation insurance as well, but we also spend a lot
of money on an annual basis providing additional medical cov-
erages for our employees so that they don’t have to worry about
these things. So it is not an issue for us of being negligent on the
job site. The issue for us is really, like I said before, trying to de-
fend 5,000 different claims. The legal fees alone would put a com-
pany under. It’s not a matter of worrying about being responsible
or not.

Senator THUNE. Mr. Perkins

Mr. PERKINS. We're not afraid of negligence, either. The point is,
he’s not afraid of it, we're not afraid of it, he’s not afraid of it, the
point is the cost. He is talking about the cost. We go to trial all
the time and we protect ourselves and we win cases on negligence.
It’s not about that. It’s about the fact that you have to go through
this long, drawn-out process before you are able to prove yourself
not to be negligent.

The fact that a Corps of Engineers job is designed, supervised
and accepted by the Corps you would think would indicate that
there is no negligence. If we get sued, we have to go to court and
prove it. We have to spend the money to prove it, when we already
have a stamp of approval by the Corps of Engineers who accepted
the job. That’s the point.

Ms. WRIGHT. May I speak?

Senator THUNE. Dr. Wright.

Ms. WRIGHT. I think that our concern is based on something that
we are already seeing in New Orleans, and that is that contractors
are hiring people and giving them a 20-minute class in the proper
gear to wear when they are doing the kind of work, like debris re-
moval and things of that sort. Twenty minutes, and then telling
them where they are going, they don’t need any equipment. So peo-
gle are being exposed every day, workers are being exposed every

ay.
As it relates to the hassle of dealing with the legal system in this
Country, I think that the average citizen would tell you that it is
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a hassle for us, if you are trying to buy a house, for example, is
what happened to me, and someone with a similar name ends up
on your report. So when you go to closing, you can’t close, first you
have to prove that it’s not you. By the time you finish all of that,
the interest rates have gone up. I mean, it’s not just the companies
that have hassles dealing with our legal system.

I can’t go and say credit bureaus need to be destroyed because
they actually caused me to lose a house that my family wanted, be-
cause this is the way the system is. There are lots of things that
need to be fixed, and maybe there are some ways that companies
can be helped.

I'm really a bit disturbed by the fact that companies want the
Federal Government to give them some special leniencies or special
protections. The average citizen on a daily basis, all of the people
dealing with the insurance companies right now and the things
that we are having to go through to get the insurance that we de-
serve for paying premiums for all of these years, what should I
say? Well, you know, insurance companies shouldn’t have a right
to closely examine the damage that occurred by Katrina, they
should give me all the money that’s in my policy. Now I have to
sit and wait and go through the process.

My understanding is that companies generally pass on the costs
of whatever their legal fees are to the consumers. I expect that will
happen with these companies. I also believe that if a company ends
up going out of business because of 9/11, they will very quickly
open under a different name, at least that’s been my experience,
startup shop, they already have all of the relationships with the
Army Corps, and that business is up and running very quickly.

I don’t think we should throw the baby out with the basket. Try
to fix the problem, but this law is wrong.

Senator THUNE. Dr. Wright, are you aware, though, of any Lou-
isiana workers that aren’t covered by workers comp?

Ms. WRIGHT. I can’t speak to that. I don’t know. I believe that
some of these laborers that are just being picked up to do debris
work by these contractors are not covered. They have no coverage
at all.

They are also doing things like group hire, where the person who
has the crew to go in and do the work is in fact paid a particular
amount of money. We have undocumented workers like you
wouldn’t believe in the city of New Orleans. You don’t see white or
black workers. All we see are Mexican workers. Many of them are
undocumented.

This is not a slap in the face to the poor Mexican workers who
are also being extremely exploited. I am concerned about their
health, too. They are not wearing any kind of protective gear doing
the kind of debris removal that we see going on in the city.

I invite you to come down and just observe what’s happening in
the city as it relates to that.

Mr. SHUFRO. In New York City the workers who were cleaning
up the office buildings surrounding Ground Zero were for the most
part immigrant workers. My organization placed a screening van
about a block away from the Ground Zero. We saw 410 workers.
Four hundred ten of them had respiratory problems. Four hundred
ten of them, if they were lucky, got a paper mask, which was not
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sufficient to protect their health. Most of these were, all of them
were immigrant workers. While they are eligible for workers com-
pensation in New York State, because most of them are what are
called medical only cases, there is no wage loss in many of these
cases, they can’t get legal representation, and going through the
system is virtually impossible without a lawyer.

We have examples of people in New York City who are today,
years after filing their case, still haven’t received a dime from
workers compensation. The cases are contested, fought through,
and people who worked on the pile are being denied their com-
pensation. I can go through people who have lost their houses, kids
who have dropped out of college because their parents can’t—their
father or mother, actually, have not been able to pay medical bills.

The system hasn’t worked, and all the workers are asking, the
same thing that the contractors are asking here, but in reverse.
They want to know that if they go out and cleanup and come to
the aid of their Country in a disaster situation that they are going
to be taken care of. That’s what this bill will not allow.

Senator THUNE. One final question, and I guess it relates to the
complaint that’s leveled that this legislation would eliminate any
incentive for contractors to do good work. How do you respond to
that?

Mr. FEIGIN. Can I answer that? This is no insult to the plaintiffs
bar, and I am an attorney. We don’t sit in our offices worrying
about lawsuits being brought by the plaintiffs bar against us, be-
cause we are doing our work. We don’t worry about the nuisance
of being in court all the time, and we successfully defend those law-
suits.

This is a unique situation, unprecedented in the history of Amer-
ica, that required some unprecedented results. From my perspec-
tive, our company doesn’t think about any—we go beyond what
OSHA requires us to do to keep our contractors safe on our job
sites. We do that because we are in the business of keeping people
safe.

So we are not going to sit here and say that because somebody
passed a bill that may apply twice a decade to a job that’s so big
and so unprecedented that it requires that kind of—we hope we
never have to ask for the help that this bill gives us. Having gone
through this, something like this really is necessary. It may not be
this, maybe it’s something else.

Some kind of relief is necessary to make sure that contractors re-
spond, qualified contractors who are interested in their workers’
safety, who have the kind of high standards for worker safety that
companies like ours and Boh Brothers and the subcontractors who
are here today have. We want to make sure those are the compa-
nies that go to ground zero and go to these disasters, but if these
companies are out of business, the companies that are going to be
going are the ones that may not care so much about this.

From our perspective, safety is our No. 1 concern. It is a core
value of our company. We actually go beyond many OSHA require-
ments for the safety of our people on job sites.

Mr. ZELENKA. As a small business, we don’t have much ability
to fight claims. It wouldn’t take much to put us in an uninsurable
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position, in that insurance costs could get so high that it wouldn’t
be feasible for us, we could not maintain our business.

But you don’t work to different levels as you go to different jobs.
We perform at the best level we absolutely can perform at on every
job, not just on the quality of the work we do, but also the way we
approach safety. Our employees are the single biggest asset we
have. I assign a senior, a junior and a third check. We are a family
business. We have been involved for generations, our employees
have been involved for generations. We are not going to do any-
thing to put anybody at risk just because we may perceive the law
is more lax. Everything is going to be done to the same level.

Senator THUNE. I'll tell you what. Senator Boxer has a question
she wants to ask. I have more than used my time under this round.
Hopefully I will have a chance to——

Senator BOXER. Maybe we can hear the next panel before we
vote.

Senator THUNE. If we could ask the third panel to come up, what
we may do, if you all could hang here for just a minute, is we will
get a chance to ask questions.

Senator BOXER. Then the third panel can jump in and we can
hear you before we run to the floor for a series of votes.

Let me just say, because I have a lot of questions, I am not going
to ask them now because of the timeframe, but I would like to sub-
mit them if that’s OK with you, Mr. Chairman.

Senator THUNE. Without objection.

Senator BOXER. For me, the issue is, what is the problem? We
need to document what is the problem. That means looking at the
whole picture. At the end of the day, what’s the best thing to do
for the community, for the people of the community, and what’s the
fair thing to do.

Now, my understanding of life is that if you do the right thing,
we have a court system that at the end of the day is fair. It is true
that when you are sued, it’s an awful experience, it’s awful for
every party, because they all put money on the line, they may
never recover it. Depending on your point of view. If you are a big
company and you keep a full-time legal staff, it’s a heck of a lot
cheaper than if you’re a plaintiff’s lawyer who is representing a
bunch of poor people and they may never get their case certified.

So don’t try to pull the wool over anybody’s eyes. We know
there’s frivolous lawsuits. There are laws against that to get the
suit thrown out. Then there are the cases, and I go back to Erin
Brockovich, who I happen to know, where chromium 6 got into the
water, no one did anything about it, and people died. Children died,
people died.

Finally, these people were held to account and thank God for
that. In a lot of these cases, people don’t act. They are not good ac-
tors. They are bad actors. They are bad actors, whether, you can
go back to the Edsel car, you can just do a lot of things where peo-
ple knew. It wasn’t the Edsel. What was the car that had the—the
Pinto, where they knew that, they wrote into the cost of doing busi-
ness, as Dr. Wright said—X number of lawsuits a year. Because
they made so much money. It came out at discovery.

You can shake your head all you want. You're a good actor.
Hopefully you would never do that.
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Mr. FEIGIN. That’s not the point, Senator. It’s not the point.

Senator BOXER. I'm not asking you a question. I'm talking.

The fact is, there are bad actors. You have to be very sure when
you write legislation like this, and you said it’s only for big disas-
ters, $15 billion, I don’t want to say anything, is in my State not
a big disaster. It happens, sad to say, very often. Earthquakes,
floods, fires, drought, and all of a sudden, you want to do a narrow
bill, and all of a sudden you are finding out you’re changing the
law for certain people and not for other people?

How is that equal protection under the law? How is a person who
is victimized by a bad actor in the case of Katrina, none of you at
this table, some bad actor who comes in and victimizes people, and
how does that victim feel? Are they getting equal protection where
they may get cancer or some awful thing because some contractor
didn’t do the proper testing that was required? At the end of the
day, that’s not right.

So if there’s a problem, Mr. Chairman, let’s narrow it down.

I have one question for Dr. Shufro. I just want you to tell me in
human terms, if you can, in your experience, because we have to
say, although this was a natural disaster compared to a terrorist
attack, do you, could you describe the kinds of injuries that you
have seen and what might have been prevented if the contractors
had done the right thing there? Can you give us a couple of exam-
ples?

Mr. SHUFRO. The most prevalent disease seen by the Mt. Sinai
Worker and Volunteer Screening Program is respiratory problems.
This could be prevented through respiratory protection.

On a good day, and you can correct me if I am wrong, according
to OSHA statistics, workers on the site at Ground Zero, it was
never more than 50 percent, never more than 50 percent. That
meant at least 50 percent of the workers were working among toxic
substances unknown, and a lot know, but also unknown, without
appropriate protection.

Mr. FEIGIN. May I correct you now?

Mr. SHUFRO. Let me finish.

So all of that could have been protected, and on

Senator BOXER. Are you saying on a good day half the people
working on the site were not properly protected? Is that what
you're saying?

Mr. SHUFRO. That’s what I'm saying. Fifty percent were not
wearing respiratory protection at any given time. There were days
that it was below that, very few above that. At a different site, at
the landfill, you had 85 percent respiratory protection. So you have
clearly a management problem, it seems to me. If you are able to
enforce 85 percent at one site and 50 percent at another, there is
something that’s going on at these two sites that’s different.

Had you had workers who were wearing their protection, we
would not have seen the high rates, and we'’re talking about thou-
sands of workers who are sick today as a result of exposure.

Senator BOXER. I think Mr. Feigin wanted to say something.

Mr. FEIGIN. Yes, if you don’t mind.

It is interesting, were you down at the site ever?

Mr. SHUFRO. Yes, I was down at the site.
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Mr. FEIGIN. Then you know that on the site there was a perim-
eter set up by OSHA on the site. Nobody was allowed inside that
perimeter without the appropriate respiratory protection, and there
was appropriate training and fitting and baseline testing of every-
body who went within that protected area.

So everybody had the appropriate respiratory protection. Also,
there were not just construction workers on that site, but there
were many police, fire workers on that site over whom the contrac-
tors really had no control. So it would be interesting to kind of look
at the detail of what that 50 percent number is, whether they had
it and simply refused to wear it, or whether they didn’t have it at
all.

The other thing, too, over at Freshkills, which is where we
brought the debris, I think if you look at percentages, it is inter-
esting, but you've got to look at what the total number of people
were, because you had 1,000, you may have had 1,000 workers at
Ground Zero, you may have had 30 people over there. So it’s not
a lack of supervision or management, it’s a lot easier to manage 80
people and require them to do something than have 1,000 people
and require them to do something.

Senator BOXER. Dr. Shufro, did you want to respond?

Mr. SHUFRO. You know, it well may be that people were provided
with protection and weren’t wearing it. That is a management
problem. If people are doing the job improperly and not wearing
their protection, then there is something the matter with the man-
agement of that site.

hSenator BoxgER. Mr. Chairman, others may like to comment on
this.

Mr. PERKINS. I just wanted to comment on a couple of examples
related to Erin Brockovich and the other example you used. I don’t
think this bill protects us from that type of-

Senator BOXER. I know. We have a disagreement. My lawyers
tell me it’s broad, sweeping. The Chairman says it’s not. It’s very
narrow.

Mr. PERKINS. Those two examples were reckless

Senator BOXER. So we need to talk. We need to sit down.

Mr. PERKINS [continuing]. willful misconduct types of situations.

Senator BOXER. We need to talk, because we read it differently.
I think it was written by the industry. I mean, let me put it this
way. I'll restate that. I think it was written with the advice and
counsel of the industry, and I don’t think anyone from the other
side sat at the table.

So you can have an argument, you know, the best legislation I've
ever written calls in everybody from all sides. I just let them sit
there and argue with one another, well, we meant this, well, we
didn’t mean that, we meant that, we meant this. At the end of the
day you come out, you get a bill that you can pass. I don’t think
a ]i)ﬂl that could pass if it doesn’t have everybody’s advice and coun-
sel.

Ms. WRIGHT. I just wanted to say that what I keep hearing, and
I may be wrong, but I keep hearing all of these worries about com-
panies going out of business, insurance costs being so high. I just
want to say that the same thing is true for the average citizen
when it comes to insurance, for example. If you get two claims with
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your regular insurance company, by the third claim, you can’t get
insured any more.

So what is being put in place is another insurance pool, in Lou-
isiana, where if you can’t get insured because you have had insur-
ance claims, whether it is by natural disaster, or just a pipe break-
ing, the insurance companies will not insure you. There is a Lou-
isiana plain. That’s where you go.

So I'm saying, why not the same answer that you've given for
regular citizens then be given for companies under these extreme
circumstances, not this kind of sweeping bill? So it seems to me
that as Senator Boxer was saying, let’s just figure out what the
problem is and try to put some protections in. In that way, that
protects everybody, and not just this sweeping bill that I think ulti-
mately hurts the citizenry.

Mr. ZELENKA. There is no pool in there for insurance. As a small
business, I sit here and listen to this, and I listen to you say, the
courts will protect you and you will fight all your claims.

But I go back to once again, I won’t survive as a small business
if I have to continue to defend myself against claims that don’t
have anything to do with my negligence or my company’s neg-
ligence, just the fact that I am the only easily suable entity in the
loop here. I'm in there trying to do the right thing and be a good
actor, and I'm the only guy that can be sued, so I have to defend
myself from all these suits. Small business is going to suffer. All
these businesses, as you talked about, wanting to get in line, they
are going to suffer. Going out of business, declaring bankruptcy
and popping up under another name isn’t a very good way to do
business. We wouldn’t be around for over 100 years if we

Senator BOXER. Well, Mr. Zelenka, for me as a U.S. Senator,
from a State that has so many natural disasters, I don’t even want
to talk to you about it. I mean, it’s just, every other day, we have
so many happening. I work closely with my business community,
with my unions, with non-union workers, with the immigrant com-
munity and everything else.

I want to help people who are caught in a situation where they
are a good actor. I do not want to help people and send the wrong
message that you can get a Government contract and then be slop-
py, don’t live up to the highest standard and all the rest.

Mr. ZELENKA. I agree with you.

Senator BOXER. If we could agree on that, it seems to me that
we have some common ground. Nobody wants to see a good actor,
a good business, a good citizen be driven out of business.

Mr. ZELENKA. That’s where I'm headed.

Senator BOXER. Dr. Wright said, I think what she said was mak-
ing an overture. She said maybe we need a fund where for these
circumstances, where there is no blame, that we can have an in-
surer of last resort, kind of like the terrorism concept. I mean,
there are ways that we can reach to help the good businesses.

Not to use this as an excuse to give some broad liability waiver
to people who are not good actors and to people who are clearly
negligent. Again, this isn’t the chairman’s interpretation, and I re-
spect that. But we have a disagreement.

My lawyers have looked at it, his lawyers have looked at it. I
think it’s broad, it’'s sweeping, it will apply too often. It’s a gift to
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some potentially bad actor. It’s an incentive for them not to do
right by their workers, by the community, what do they care at the
end of the day?

You know, these big oil companies now that were crying so much,
oh, oh, it’s a terrible thing, Katrina, we can’t get the supply, it’s
awful, it’s awful, it’s awful, at the end of the day, they not only
made more money than they ever made before, but they took bo-
nuses that are so outrageous that the Republican Senate is having
a hearing tomorrow where we are just going to come down on these
folks.

So I think the American people are fair people. If you are good
citizens, if you want to do the right t